
 
SUPREME COURT OF ARIZONA 

                                                                
STATE OF ARIZONA,                 )  Arizona Supreme Court      
                                  )  No.  CR-85-0211-AP/PC      
                       Plaintiff, )                             
                                  )                             
                 v.               )  Maricopa County            
                                  )  Superior Court             
DONALD EDWARD BEATY,              )  No.  CR-140790             
                                  )  FILED 05/25/2011                    
                       Defendant. )  O R D E R                  
_________________________________ )                             
 
 The Court has considered Donald Edward Beaty’s Motion to 

Vacate Warrant or Stay Execution filed based on the State’s 

Notice of Substitution of Drug, and the Response and Reply to 

Beaty’s Motion, and has heard oral argument by the parties. 

 In light of the State’s avowal that the only change in the 

execution protocol is to substitute pentobarbital for sodium 

thiopental, the Court finds that Beaty has not shown that he is 

likely to succeed on the merits or that he is likely to suffer 

irreparable harm from the use of one drug rather than another, 

the showing necessary to obtain a stay.  Winter v. Natural Res. 

Def. Council, Inc., 129 S. Ct. 365, 374 (2008).  Defendant had 

the burden to show a reasonable likelihood that he could set 

forth a viable claim if permitted time to pursue discovery.  

Beaty has failed to persuade us that he will be able to show 

that the substitution poses a “substantial risk of serious harm” 

or is “‘sure or very likely to cause serious illness and 

needless suffering.’”  Baze v. Rees, 553 U.S. 35, 50 (2008) 
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(quoting Helling v. McKinney, 509 U.S. 25, 33, 34-35 (1993)).  

Therefore, 

 IT IS ORDERED lifting the temporary stay of execution 

previously imposed by this Court. 

 IT IS FURTHER ORDERED denying the Motion to Vacate Warrant 

or Stay Execution. 

 DATED this _______ day of May, 2011. 

 
 
      ______________________________ 
      Rebecca White Berch 
      Justice 
 
 
      _______________________________ 
      W. Scott Bales 
      Justice 
 
 
      _______________________________ 
      A. John Pelander 
      Justice 
 
 
      _______________________________ 
      Robert M. Brutinel 
      Justice 
 
 
H U R W I T Z, Vice Chief Justice, dissenting 

 Like my colleagues, I think it quite unlikely that Beaty 

can demonstrate that the substitution of pentobarbital for 

sodium thiopental as the barbiturate in the three-drug execution 

“cocktail” is “sure or very likely to cause serious illness and 
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needless suffering.”  Baze v. Rees, 553 U.S. 35, 50 (2008) 

(internal quotation marks omitted).  But the application now 

before us was created by the State’s last-minute decision to 

substitute one barbiturate for another, and we have been 

compelled to address this issue literally overnight. 

In our supervisory capacity, I would vacate the existing 

execution warrant and immediately issue a new warrant effective 

as soon as legally possible.  I take this position reluctantly, 

as any further delay in this case is inimical to the rights of 

the victims and unlikely to produce a different result.  But I 

believe that justice would better be served by promptly 

addressing the issues raised by the State’s actions in a less 

urgent setting. 

 
      _______________________________ 
      Andrew D. Hurwitz 
      Vice Chief Justice 
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