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QUESTIONS PRESENTED 
 

CAPITAL CASE 
 
1. In a civil case, and on an appeal taken as of right, is a federal court of appeals, in a case 

that is not yet moot, required to issue a judgment that either affirms or denies a final order 
of a district court? 

 
2. Does a federal court of appeals have a duty to decide a civil case that is appealed as a 

matter of right? 
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PARTIES TO THE PROCEEDINGS BELOW 
AND AGAINST WHOM MANDAMUS SOUGHT 

 
This petition stems from a civil rights proceeding in which petitioner, Willie Earl 

Pondexter, Jr., was the plaintiff-appellant before the United States Court of Appeals for the Fifth 
Circuit.  Mr. Pondexter is a prisoner sentenced to death pursuant to a state court judgment in 
Texas.  Mr. Pondexter has separately filed a certiorari petition and sought a stay of execution 
pending appeal in the court below.  Pursuant to Sup. Ct. R. 20.3(b), an extraordinary writ of 
mandamus is hereby sought against the order issued by a panel of judges comprised of Rhesa H. 
Barksdale, Circuit Judge; Fortunato P. Benavides, Circuit Judge; and Carl E. Stewart, Circuit 
Judge, United States Court of Appeals for the Fifth Circuit. 
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No. __________ 
 

 
IN THE  

SUPREME COURT OF THE UNITED STATES 
____________________________ 

 
In re WILLIE EARL PONDEXTER, JR., 

 
Petitioner. 

____________________________ 
 

ON PETITION FOR A WRIT OF MANDAMUS TO THE 
UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT 

____________________________ 
 

PETITION FOR WRIT OF MANDAMUS 
____________________________ 

 
“It is most true that this Court will not take jurisdiction if it should 
not: but it is equally true, that it must take jurisdiction if it should. 
The judiciary cannot, as the legislature may, avoid a measure 
because it approaches the confines of the constitution. We cannot 
pass it by because it is doubtful. With whatever doubts, with 
whatever difficulties, a case may be attended, we must decide it, if 
it be brought before us. We have no more right to decline the 
exercise of jurisdiction which is given, than to usurp that which is 
not given. The one or the other would be treason to the 
constitution. Questions may occur which we would gladly avoid; 
but we cannot avoid them. All we can do is, to exercise our best 
judgment, and conscientiously to perform our duty. In doing this, 
on the present occasion, we find this tribunal invested with 
appellate jurisdiction in all cases arising under the constitution 
and laws of the United States. We find no exception to this grant, 
and we cannot insert one.” – Chief Justice John Marshall in 
Cohens v. State of Virginia, 19 U.S. 264, 404 (1821) 

 
Petitioner Willie Earl Pondexter, Jr., petitions for extraordinary writ of mandamus to 

compel the United States Court of Appeals for the Fifth Circuit to exercise its jurisdiction and 

perform its duty to decide his appeal.  In an apparent effort to preclude this Court’s review and 
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protect precedent sharply at odds with this Court’s decisions, the appeals court below seems to 

have decided it would not decide Mr. Pondexter’s appeal.  That court, however, has no lawful 

authority not to decide Mr. Pondexter’s appeal, and Mr. Pondexter therefore requests that this 

Court intervene to force the appeals court to perform its duty to decide his appeal as required by 

the constitution and law.1 

OPINIONS BELOW 

The per curiam order and judgment issued as mandate of the court of appeals in 

Pondexter v. Livingston, et al., No. 09-70008, is attached as Appendix 1.   The order neither 

affirmed nor reversed the district court.  The order of the district court holding it lacked 

jurisdiction to consider Mr. Pondexter’s request for stay of execution and finally disposing of all 

issues between the parties in the case is attached as Appendix 2.  

JURISDICTION 

The judgment of the court of appeals neither affirming nor reversing the district court was 

entered February 26, 2009.  The Court has jurisdiction to review this order pursuant to its 

authority to issue extraordinary writs.  28 U.S.C. § 1651(a).  This Court’s extraordinary writ 

jurisdiction is discussed further in the Supreme Court Rule 20.1 Statement, which appears 

immediately before the Reasons for Granting Relief and is hereby incorporated by reference. 

                                           
1 In light of the irregularities occurring below, described infra in Statement of the Case, 

Mr. Pondexter is unsure how to interpret the appeals court’s order.  He believes it may be 
possible for a reviewing court to interpret the order as (1) a judgment issued as mandate that 
failed to decide the appeal; (2) a judgment issued as mandate that affirms the district court’s 
holding that a federal court lacks jurisdiction to consider requests for stays of execution in a civil 
action filed pursuant to 42 U.S.C. § 1983; or (3) an interlocutory order disposing of his motions 
for leave to proceed in forma pauperis on appeal and for stay of execution pending appeal.  For 
this reason, Mr. Pondexter is respectively filing in this Court (1) a petition for writ of mandamus; 
(2) a petition for writ of certiorari; and (3) a motion for stay of execution pending decision on 
appeal.  Mr. Pondexter makes these filing so this Court may act in the manner it deems most 
suitable for the exceptional circumstances created by the appeals court’s irregular acts. 



 3

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

“The judicial power shall extend to all cases, in law and equity, arising under this 
Constitution, the laws of the United States, and treaties made, or which shall be 
made, under their authority…” U.S. CONST. art. III Sec. 2. 
 
“The courts of appeals (other than the United States Court of Appeals for the 
Federal Circuit) shall have jurisdiction of appeals from all final decisions of the 
district courts of the United States…”  28 U.S.C. § 1291. 
 
“[T]he courts of appeals shall have jurisdiction of appeals from … [i]nterlocutory 
orders of the district courts of the United States … refusing … injunctions …”  28 
U.S.C. § 1292(a)(1). 
 

STATEMENT OF THE CASE 

This case concerns the federal judiciary’s constitutional duty to decide cases properly 

before it and Mr. Pondexter’s right to appeal and have the federal judiciary decide the case he 

properly brought before it.  See U.S. CONST. art. III Sec. 2; Wabash Western Ry. v. Brow, 164 

U.S. 271, 278 (1896) (a party has a right to the opinion of the federal court on every question that 

may arise in the case); 28 U.S.C. § 1291 & 1292(a)(1); Arizona v. Manypenny, 451 U.S. 232, 

244 (1981); Deposit Guaranty Nat. Bank, Jackson, Miss. v. Roper, 445 U.S. 326, 333 (1980) (28 

U.S.C. § 1291 grants a party a right to appeal). 

This case derives from Mr. Pondexter’s federally-appointed counsel’s efforts to perform 

his professional responsibilities in connection with his representation of a person sentenced to 

death according to the standards enunciated by the American Bar Association and Texas State 

Bar.  Mr. Pondexter, a person sentenced to death pursuant to a state court judgment in Texas, 

desires, and has made an effort to seek, a commutation of his death sentence.  Counsel for Mr. 

Pondexter, who was appointed to represent Mr. Pondexter by federal courts, and his legal team 

had therefore attempted to conduct investigation into the grounds for clemency relief, as well as 

into grounds for further possible judicial relief.  See AMERICAN BAR ASSOCIATION, GUIDELINES 
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FOR THE APPOINTMENT AND PERFORMANCE OF DEFENSE COUNSEL IN DEATH PENALTY CASES 

(rev. ed. Feb. 2003), 1.1.B & 10.15.2, 31 Hofstra L. Rev. 913, 919 (2003) (Guidelines apply 

from the moment the client is taken into custody and extend to all stages of every case, including 

“clemency proceedings and any connected litigation;” clemency counsel have duty to investigate 

grounds for clemency relief, which can include grounds “wholly apart from questions of guilt or 

innocence,” including “a broad range of humanitarian reasons”); STATE BAR OF TEXAS, 

GUIDELINES AND STANDARDS FOR TEXAS CAPITAL COUNSEL, 69 Tex. Bar Journal 966-82 (Nov. 

2006) (clemency counsel has a duty to investigate). 

As grounds in support of a clemency commutation as well as judicial relief from Mr. 

Pondexter’s death sentence, counsel sought to interview and obtain formal evidence of 

correctional officers’ favorable views of Mr. Pondexter’s demeanor, rehabilitation, institutional 

adjustment, and lack of dangerousness to prison personnel and other prisoners.  Counsel had 

learned through records maintained by the Texas Department of Criminal Justice (“TDCJ”)—the 

institution that has custody of Mr. Pondexter—as well as other information learned informally 

that Mr. Pondexter no longer represented a danger and could be safely confined in prison. 

Their attempts to investigate these favorable grounds for a clemency petition to the Texas 

Board of Pardons and Paroles and the Governor on behalf of petitioner, however, were 

effectively obstructed by state officers having no interest in the clemency process that the State 

of Texas has established to finally determine whether one of its citizens ought to be executed or 

shown mercy and spared.  Counsel filed a deficient and incomplete clemency petition as a result 

of this obstruction.  Renewing their effort to fulfill their professional responsibility under the 

ABA and State Bar of Texas GUIDELINES to “ensure that the process governing consideration of 

the client’s [clemency] application is substantively and procedurally just, and, if it is not, … seek 
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appropriate redress,” counsel filed civil suit pursuant to 42 U.S.C. § 1983 in the United States 

District Court for the Eastern District of Texas alleging obstruction of his investigation into the 

grounds for clemency and further judicial relief by persons acting under color of state law.  The 

obstruction about which counsel complained includes the unlawful detention and interrogation 

by Polk County officials—at the direction of TDCJ—of two Harvard law school student interns 

conducting investigation on behalf of Mr. Pondexter’s counsel; the maintenance by TDCJ of 

policies preventing correctional officers from speaking freely to counsel for death row inmates; 

and the fostering by TDCJ of an environment in which correctional officers fear retaliation or 

dismissal for speaking to counsel about their impressions of death row inmates’ rehabilitation 

and institutional adjustment. 

The district court believed that Mr. Pondexter’s complaint was properly filed pursuant to 

42 U.S.C. § 1983 and was not barred by Heck v. Humphrey, 512 U.S. 477 (1994).  It further 

believed Mr. Pondexter’s allegations, which were supported by affidavits from the law students, 

deserved further development, but, after dismissing this Court’s decisions directly on point as 

“anomalies,” the district court, relying on overruled Fifth Circuit precedent, erroneously held that 

federal courts lack jurisdiction to grant a stay of execution in a civil action properly filed 

pursuant to § 1983.  It therefore never considered whether Mr. Pondexter’s execution ought to be 

stayed. 

On February 19, 2009, Mr. Pondexter appealed the district court’s denial of his request 

for a stay of execution pursuant to 28 U.S.C. § 1291 as a final order disposing of all the issues 

between the parties and pursuant to § 1292(a).  The issue presented in Mr. Pondexter’s appeal to 

the Fifth Circuit was “[w]hether a federal court has jurisdiction to enter a stay of execution in a 

civil suit properly filed pursuant to 42 U.S.C. § 1983?”  See App. 3 at 3 (Plaintiff-Appellant’s 
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Opening Brief).  Mr. Pondexter explained that this Court’s unanimous decision in Hill v. 

McDonough, 547 U.S. 573 (2006), had overruled a line of prior Fifth Circuit cases holding that 

federal courts lacked jurisdiction to consider requests for stays of execution brought in civil 

actions filed pursuant to § 1983.  See Moody v. Rodriguez, 164 F.3d 893 (5th Cir. 1999); Faulder 

v. Johnson, 178 F.3d 741 (5th Cir. 1999); Beets v. Tex. Bd. of Pardons and Paroles, 205 F.3d 

192 (5th Cir. 2000); Martinez v. The Tex. Ct. of Crim. Appeals, 292 F.3d 417 (5th Cir. 2002); 

App. 3 at 25-28.  Mr. Pondexter asked the court of appeals to so hold and to remand the case 

back to the district court for consideration of his request for a stay of execution.  He additionally 

filed motions requesting leave to proceed in forma pauperis on appeal and for a stay of execution 

pending his appeal. 

The appeals court, upon receipt of Mr. Pondexter’s brief and motions, requested a 

response from the Defendants-Appellees.  The Attorney General of Texas, representing TDCJ,2 

filed a Response Brief at 3:00 p.m. on February 25, 2009, in which it spuriously argued that 

federal courts lack jurisdiction to consider requests for stays of execution in civil actions filed 

pursuant to 42 U.S.C. § 1983, and that Mr. Pondexter’s claim had to be raised as a habeas corpus 

petition.  See Respondent-Appellee’s Response in Opposition at 13 (“…[The Fifth Circuit] has 

                                           
2 No counsel have entered appearances for either Kenneth Hammack, Polk County 

Sheriff, or Polk County, Texas, throughout the course of these proceedings, despite Mr. 
Pondexter’s counsel’s efforts to serve those parties with notices of the lawsuit and requests for 
waivers of service of summons.  See App. 4 (Notice of Lawsuit and Request to Waive Service of 
Summons sent to Kenneth Hammack, Sheriff, Polk County, Texas, and William Lee Hon, 
District Attorney, Polk County, Texas).  Polk County does not have a county attorney—who 
typically represent counties and county offices in Texas during litigation.  Counsel for Mr. 
Pondexter had been informed by a representative of Polk County, County Judge John Thompson, 
that Mr. Hon was acting county attorney.  A subsequent phone call with Mr. Hon reflected Mr. 
Hon’s belief that private counsel would likely be retained, but that counsel for Mr. Pondexter 
could send him pleadings, which he would ensure would be provided to the appropriate persons.  
The district court’s decision was entered even before any opposing counsel entered an 
appearance and before any Defendant appeared or made any pleading. 
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recognized that an exception has been carved out for requests for stays challenging the method of 

execution.”).  This Court’s unanimous case law regarding the availability of stays of executions 

in § 1983 proceedings is the “exception” referenced by the Attorney General of Texas.3 

At 10:20 a.m. on February 26, 2009, Mr. Pondexter attempted to file a Reply Brief 

according to protocol established by the clerk for the filing of Plaintiff-Appellant’s Opening 

Brief by emailing it to the clerk of the United States Court of Appeals for the Fifth Circuit.  See 

App. 5 (Plaintiff-Appellant’s Reply Brief); App. 6 (email to Monica Washington from Jared 

Tyler, Feb. 26, 2009); App. 7 (email to Jared Tyler from Monica Washington accepting filing by 

email, Feb. 20, 2009).  The docket of the court below reflects Mr. Pondexter’s Reply Brief was 

never filed by the clerk.  See App. 8 (docket for No. 09-70008). 

On February 26, 2009, at 1:45 p.m., the appeals court issued a per curiam order that read, 

in full: 

IT IS ORDERED that Appellant's motion to proceed in forma pauperis is 

GRANTED. 

IT IS FURTHER ORDERED that Appellant's motion for stay of execution is 

DENIED. 

See App. 1.  According to the clerk of the court of appeals, this order constituted the “judgment 

issued as mandate.”  See App. 9 (letter to Mr. David Maland, U. S. District Court, Eastern 

District of Texas from Charles R. Fulbruge III, Clerk of the United States Court of Appeals for 

the Fifth Circuit, Feb. 26, 2009).  In a telephone call placed shortly after receipt of the order, a 

clerk of the appeals court confirmed orally to counsel for Mr. Pondexter that no further orders 

would be entered in the cause and that the case was closed.  The docket also reflects the case to 

                                           
3 See Hill, supra. 
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have been terminated.  See App. 8 (reflecting case as “Termed”).  The court of appeals neither 

affirmed nor reversed the judgment of the district court appealed from by Mr. Pondexter, in 

dereliction of its fundamental constitutional duty to decide the case before it.  See Cohens v. 

State of Virginia, 19 U.S. 264, 404 (1821) (“[The federal judiciary] ha[s] no more right to decline 

the exercise of jurisdiction which is given, than to usurp that which is not given. The one or the 

other would be treason to the constitution.”).   

Mr. Pondexter does not contend that he has an entitlement to a stay of execution as a 

matter of right.  Hill, 547 U.S. at 583-84.  He does not even contend that he was entitled to a 

judgment on the merits of his appeal prior to his execution.  He does contend that, as a still-living 

person who has not yet been executed by his local government, he has a right to a judgment that 

actually decides his case and either affirms or reverses the legal ruling made by the district 

court.4  The court of appeals is not permitted to refrain from deciding a case properly before it 

based solely on the apparent and unseemly prediction that Mr. Pondexter will soon be dead and 

that his intervening execution will render the controversy moot.     

SUPREME COURT RULE 20.1 STATEMENT 

This Court may decide all of the Questions Presented pursuant to its jurisdiction over the 

various forms of relief authorized by the All Writs Act, including writs of mandamus.  See 28 

U.S.C. § 1651(a) (granting the Court authority to issue “all writs necessary or appropriate” in aid 

of its jurisdiction).  Mr. Pondexter requests that this Court stay his execution and order the 

United States Court of Appeals for the Fifth Circuit to recall its mandate, vacate its judgment, 

and decide his case.  Supreme Court Rule 20.1 states that the Court may issue an extraordinary 

writ under § 1651(a) where: (1) the grant will be in aid of the Court’s appellate jurisdiction; (2) 

                                           
4 He further contends that the relevant equities in consideration of a stay of execution 

weigh heavily in his favor.  No court below has held to the contrary. 
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exceptional circumstances warrant the exercise of the Court’s discretionary powers; and (3) 

adequate relief cannot be obtained in any other form or from any other court. Mr. Pondexter 

satisfies all three requirements.  

First, mandamus relief would aid the exercise of the Court’s appellate jurisdiction by 

preserving its ability to review both the merits of Mr. Pondexter’s complaint alleging due process 

violations by persons acting color of Texas law and the rulings below regarding the jurisdiction 

of the federal courts to entertain requests for stays of execution in civil actions properly filed 

pursuant to 42 U.S.C. § 1983.  In this regard, it would provide the Court an opportunity to 

correct the “restrictive gloss … ha[ving] no foundation” in Nelson and Hill that the Fifth Circuit 

is once again trying to place on this Court’s cases.5  See Tennard v. Dretke, 542 U.S. 274, 283, 

284 (2004).  Especially in view of this Court’s recent decisions delineating the boundaries 

between 42 U.S.C. § 1983 and 28 U.S.C. § 2254 in death penalty cases,6 and its recent grant of a 

writ of certiorari in yet another case to further explicate those boundaries,7 this Court should 

have an interest in accepting appellate jurisdiction to correct the Fifth Circuit’s resistance to the 

rules and standards articulated in Nelson and Hill.   

Second, exceptional circumstances clearly warrant the exercise of the Court’s 

extraordinary writ jurisdiction.  As described in the Reasons for Granting Relief, infra, the 

                                           
5 See Summers v. Eidson, 206 Fed.Appx 321, 323 n.1 (5th Cir. 2006), relied upon by the 

courts below and which the courts below have interpreted to hold that Nelson only carved out a 
small exception to the Fifth Circuit’s erroneous precedent regarding federal courts’ jurisdiction 
to consider requests for stays of executions in proceedings brought pursuant to 42 U.S.C. § 1983. 

 
6 See Nelson v. Campbell, 541 U.S. 637 (2004); Hill v. McDonough, 547 U.S. 573 (2006). 

 
7 See District Attorney's Office for the Third Judicial District, et al. v. Osborne, No. 08-6 

(certiorari granted Nov. 3, 2008) (presenting the question of whether the petitioner, a person in 
custody pursuant to a state court judgment, may “use § 1983 … for obtaining postconviction 
access to the state's biological evidence …”). 
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justification for extraordinary relief is overwhelming: the court below has abdicated its 

responsibility to decide cases under Article III of the United States Constitution and to exercise 

the jurisdiction invoked pursuant 28 U.S.C. § 1291 & § 1292(a)(1), and it has done so in a death 

penalty case just days prior to the litigant’s scheduled execution in the apparently cynical 

expectation the appellant’s eventual death will render the issue moot.   

Finally, adequate relief cannot be obtained in any other form or from any other court.  

Although the action of the court below neither affirmed nor denied the judgment of the district 

court, Mr. Pondexter’s appeal to the court of appeals in his civil case was as of right.  28 U.S.C. 

§ 1291 & § 1292(a)(1); F. R. App. P. 4.  That right has been denied him and he has no means to a 

remedy short of mandamus from this Court directing that court to exercise the jurisdiction Mr. 

Pondexter invoked and decide his appeal.  Mr. Pondexter has simultaneously filed a petition for 

writ of certiorari should this Court be able to discern a legal ruling on the merits of Mr. 

Pondexter’s appeal in the lower court’s judgment or otherwise believe that vehicle appropriate to 

direct the court below to decide his case.  See, e.g., Lutcher & Moore Lumber Co. v. Knight, 217 

U.S. 257 (1910) (“As it is patent from the statement we have made that the only ground upon 

which the power to issue certiorari could have been exerted was the failure of the court below to 

consider the case before it, we think this record presents an exception to the general rule of 

procedure above referred to. In other words, in a case like this we think the judgment of the 

circuit court of appeals must be reversed, and the case be remanded to that court, to the end that 

the duty to hear and decide it may be performed.”).  Nevertheless, the writ of mandamus “ought 

to be used upon all occasions where the law has established no specific remedy, and where in 

justice and good government there ought to be one.”  Marbury v. Madison, 1 Cranch 137, 169 

(1803) (quoting Lord Mansfield in King v. Baker, et al., 3d Burrows 1266). 
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“If … a right of appeal is secured … by the law, and the officer whose duty it is to hear 

and determine it refuses without just reason so to do, the proper remedy is by a writ of 

mandamus.”  Downs v. Hubbard, 123 U.S. 189, 214 (1887).  “The writ [of mandamus] has 

traditionally been used in the federal courts … to compel [an inferior court] to exercise its 

authority when it is its duty to do so.”  Kerr v. U. S. Dist. Court for Northern Dist. of California, 

426 U.S. 394, 402 (1976), quoting Will v. United States, 389 U.S. 90, 95 (1967).  This Court 

should issue a writ of mandamus to correct the appeals court’s issuance of a non-decision which 

will operate in such a manner as to preclude this Court’s review of an important legal issue in a 

matter of life and death.  See also Cheney v. United States Dist. Ct., 542 U.S. 367, 380 (2004) 

(“The traditional use of the writ in aid of appellate jurisdiction both at common law and in the 

federal courts has been to confine [the court against which mandamus is sought] to a lawful 

exercise of its prescribed jurisdiction.”); Mallard v. United States Dist. Ct., 490 U.S. 296, 309 

(1989) (holding that the writ may issue upon a “clear abuse of discretion”); De Beers Consol. 

Mines, Ltd. v. United States, 325 U.S. 212, 217-18 (1945) (stating that mandamus will issue to 

correct an unusual type of preliminary order, not appealable in itself, outside the jurisdiction of 

the lower court, and causing injury not subsequently redressable); Roche v. Evaporated Milk 

Ass’n, 319 U.S. 21, 26 (1943) (“…a function of mandamus in aid of appellate jurisdiction is to 

remove obstacles to appeal”). 

REASONS FOR GRANTING RELIEF 

The appeals court issued a judgment that did not decide Mr. Pondexter’s appeal.  This 

constitutes a failure to exercise jurisdiction properly invoked.  The court below may have 

believed Mr. Pondexter’s request for a stay of execution lacked merit, or it may have believed it 

lacked jurisdiction to consider a stay request, and it may have denied his motion for a stay of 
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execution for either of those reasons.  Although he believes it wrong, Mr. Pondexter does not 

take issue in this Petition with the appeals court’s disposition of his motion for a stay pending 

appeal, but this decision on his motion does not mean it may issue a judgment in the case without 

deciding the legal question raised in the appeal.  Mr. Pondexter’s meritorious appeal may very 

well become moot should he be executed by virtue of the appeals court’s arbitrary denial of his 

stay request, but the court below may not presume as much and issue a judgment as mandate 

solely in anticipation of the appellant’s death on March 3, 2009. 

The duty of the federal judiciary under Article III of the United States Constitution to 

decide cases properly before it is so fundamental that it is the premise of this Court’s prerogative 

to judicial review.  See Williams v. United States, 401 U.S. 667, 678-79 (1971) (“We announce 

new constitutional rules … only as a correlative of our dual duty to decide those cases over 

which we have jurisdiction and to apply the Federal Constitution as one source of the matrix of 

governing legal rules.”); United States v. Raines, 362 U.S. 17, 20 (1960) (“The very foundation 

of the power of the federal courts to declare Acts of Congress unconstitutional lies in the power 

and duty of those courts to decide cases and controversies properly before them.”).  A federal 

court has a duty to decide the issues presented to it on an appeal as of right.  Epperson v. State of 

Ark., 393 U.S. 97, 102 (1968) (“…the present case was brought, the appeal as of right is properly 

here, and it is our duty to decide the issues presented”).  This Court’s pronouncements on the 

duty of the federal judiciary to exercise its jurisdiction and decide the cases before it, stretching 

all the way back to this Court’s decision in Marbury v. Madison, 1 Cranch 137 (1803), are 

legion.  See Clinton v. City of New York, 524 U.S. 417, 436 (1998) (Article III courts have duty 

to decide cases); United States v. Will, 449 U.S. 200 (1980) (“absolute duty” to decide cases 

under Article III so fundamental and imperative that judges are required to decide cases even in 
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which they have an obvious interest if there is no other alternative); Mackey v. United States, 401 

U.S. 667, 677 (1971) (Harlan, J., dissenting) (federal courts announce new constitutional rules 

only as a correlative of their duty to decide cases); Jones v. Alfred H. Mayer Co., 392 U.S. 409, 

(1968) (Harlan, J., dissenting) (“The fact that a case is ‘hard’ does not, of course, relieve a judge 

of his duty to decide it.”); Pierson v. Ray, 386 U.S. 547, 554 (1967) (“It is a judge's duty to 

decide all cases within his jurisdiction that are brought before him, including controversial cases 

that arouse the most intense feelings in the litigants.”); Harman v. Forssenius, 380 U.S. 528, 535 

(1965) (it is the duty of the federal court to exercise its properly invoked jurisdiction); United 

States v. Raines, 362 U.S. 17, 20 (1960) (“The very foundation of the power of the federal courts 

to declare Acts of Congress unconstitutional lies in the power and duty of those courts to decide 

cases and controversies properly before them.”); Allegheny County v. Frank Mashuda Co., 360 

U.S. 185, 188-89 (1959) (doctrine of abstention, under which a federal court may decline to 

exercise or postpone the exercise of its jurisdiction, is extraordinary and narrow exception to the 

duty of a federal court to adjudicate a controversy properly before it); Irvin v. Dowd, 359 U.S. 

394, 416-17 (1959) (Harlan, J., concurring) (“… it is the federal courts’ responsibility and duty 

finally to decide the federal questions presented in this case …”); Meredith v. City of Winter 

Haven, 320 U.S. 228, 234 (1943) (“…it has from the first been deemed to be the duty of the 

federal courts, if their jurisdiction is properly invoked, to decide questions of state law whenever 

necessary to the rendition of a judgment”); Billings v. United States, 232 U.S. 261, 276 (1914) 

(court has “no authority … to refuse to decide issues which are properly before us for 

judgment”); Lutcher & Moore Lumber Co. v. Knight, 217 U.S. 257, 267 (1910) (“The great 

purpose of the [Judiciary Act] of 1891, … to which all its provisions are subservient, is to 

distribute the jurisdiction of the courts of the United States, and thus to relieve the docket of this 
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court by casting upon the circuit courts of appeal the duty of finally deciding the cases over 

which the jurisdiction of those courts is by the act made final.”); Boston & M.R.R. v. Gokey, 210 

U.S. 155, 162 (1908) (it is the duty of the circuit court of appeals to decide the whole case); 

Woodruff v. Parham, 75 U.S. 123, 131 (1868) (when parties resort to federal courts “and assert 

rights supposed to be guaranteed by the Federal Constitution, they, in every such case properly 

brought before us, devolve upon this court an obligation to decide the question raised from which 

there is no escape.”); The St. Lawrence, 66 U.S. 522, 526 (1861) (“… the court could not, 

consistently with its duty, refuse to exercise a power which the Constitution and law had clothed 

it, when its aid was invoked by a party who was entitled to demand it as a matter of right”); 

Marbury, 1 Cranch at 169 (it is the duty of federal courts to attend to an individual’s assertion of 

his legal claims in a court of justice); id. at 171 (federal courts have a “duty of giving 

judgment”); id. at 177 (“It is emphatically the province and duty of the judicial department to say 

what the law is.”).  See also Yahoo! Inc. v. La Ligue Contre Le Racisme Et L'Antisemitisme, 433 

F.3d 1199, 1236 (9th Cir. 2006) (en banc) (Fisher, C.J., concurring in part and dissenting in part) 

(“…federal courts have the duty to adjudicate and uphold the legitimate constitutional rights of 

litigants who have properly invoked our federal jurisdiction”); DLX, Inc. v. Kentucky, 381 F.3d 

511, 532 (6th Cir. 2004) (Baldock, C.J., concurring) (“Where a plaintiff properly invokes 

federal-court jurisdiction in the first instance on a federal claim, the federal court has a duty to 

accept that jurisdiction”); United States v. Hosteen Tse-Kesi, 191 F.2d 518, 520 (10th Cir. 1951) 

(a federal court is under a duty to decide cases upon their merits and may not arbitrarily refuse to 

exercise its jurisdiction when invoked by appropriate proceedings). 

Mr. Pondexter has a right to an appeal.  The court of appeals has a duty to decide his 

appeal prior to issuance of judgment.  Moreover, Mr. Pondexter’s legal argument on appeal is 
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sound and must prevail.  Mr. Pondexter therefore requests that this Court stay Mr. Pondexter’s 

execution and issue the writ of mandamus directing the court of appeals to vacate its judgment 

and to exercise its properly invoked jurisdiction in accordance with its mandatory duty to decide 

Mr. Pondexter’s appeal. 

CONCLUSION AND PRAYER FOR RELIEF 

For the foregoing reasons, the petition for mandamus should be granted. 

Respectfully submitted, 
 
 

s/ David R.  Dow 
__________________ 
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IN THE UNITED STATES COURT OF APPEALS
 

FOR THE FIFTH CIRCUIT
 

No. 09-70008 DEATH PENALTY CAlf 

United States Court of Appeals 
Fifth Circuit 

.FI LED 
WILLIE EARL PONDEXTER, JR., February 26,2009 

Plaintiff - Appellant CharlesR. Fulbruge III 
Clerk 

versus 

BRAD LIVINGSTON, Executive Director, Texas Department of Criminal Justice; 
NATHAN QUARTERMAN, Director,Correctional Institutions Division,Texas 
Department ofCriminal Justice; TIM -SIMMONS, Warden, Polunsky Unit, Texas 
Department ofCriminal Justice; KENNETH HAMMACK, Sheriff, Polk'County, Texas; 
POLK COUNTY TEXAS, 

Defendants- Appellees 

Appeal from the United States District Court for the Eastem District of Texas at Tyler 

Before BARKSDALE, BENAVIDES, and -STEWART, Circuit Judges. 

PERCURIAM: 

IT IS ORDERED that Appellant's motion to proceed in forma pauperis is 

GRANTED. 

ITISFURTHER:ORDERED that Appellant's motion for stay of execution is . 

DENIED. 

MOT21
 



 
 
 
 
 
 
 

APPENDIX 2 



IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

WILLIE EARL PONDEXTER, JR., #999111 §

VS. § CIVIL ACTION NO. 6:09cv65

BRAD LIVINGSTON, ET AL. §

MEMORANDUM OPINION AND ORDER

Plaintiff Willie Earl Pondexter, Jr., an inmate confined at the Polunsky Unit of the Texas prison

system, proceeding in forma pauperis, filed the above-styled and numbered civil rights lawsuit

pursuant to 42 U.S.C. § 1983 for violations and threatened violations of his right to due process and

access to court.  The present memorandum opinion concerns the Plaintiff’s motion for a stay of

execution (docket entry #3).  It concerns only the motion for a stay of execution and does not concern

the merits of the case.

Facts of the Case

The Plaintiff was convicted in 1994 of the offense of capital murder in Red River County,

Texas.  On July 29, 2008, the Fifth Circuit affirmed the denial of federal habeas corpus relief. 

Pondexter v. Quarterman, 537 F.3d 511 (5th Cir. 2008).  On December 9, 2008, the Plaintiff filed a

petition for a writ of certiorari, which is still pending.  Pondexter v. Quarterman, No. 08-7795.  He

is currently scheduled to be executed on March 3, 2009.  Counsel stated that he did not learn about the

setting of the execution date until October 17, 2008.

The Plaintiff stated that he desires and has made an effort to seek a commutation of his death

sentence.  He noted that the Rules of the Texas Board of Pardons and Paroles require that a request for
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executive clemency relief be made no later than 21 days before the date of the scheduled execution. 

He asserted that the Defendants have effectively frustrated his efforts to investigate and secure

evidence in support of a request for clemency.  In particular, on January 17, 2009, law school students

working as interns with the Texas Defender Service were prevented by Polk County Deputy Sheriff

Terry White from obtaining information in support of the request for clemency.  They were detained

at the Polk County Jail.  After contacting TDCJ’s Office of the Inspector General, Deputy White gave

the students a warning for criminal trespass.  Affidavits were submitted by the interns in support of

these factual allegations.  Within a week, Polunsky Unit personnel searched the Plaintiff’s cell. 

Counsel alleged that his efforts to obtain affidavits from prison officers about the Plaintiff’s good

conduct while in prison have been thwarted by prison officials.  Counsel alleged that Polk County and

TDCJ personnel have obstructed his efforts to obtain evidence favorable for seeking clemency and

judicial relief.  The Defendants named in the lawsuit are TDCJ Executive Director Brad Livingston,

Correctional Institutions Division Director Nathaniel Quarterman, Polunsky Unit Warden Tim

Simmons, Polk County Sheriff Kenneth Hammack and Polk County, Texas.

The Plaintiff is seeking to obtain a permanent injunction barring the Defendants from

maintaining any policy, formal or informal, intended to obstruct his counsel in the investigation of the

grounds for clemency and/or judicial relief, including, but not limited to, instructing correctional

officers to refrain from speaking to his counsel; fostering an environment in which correctional officers

are made to believe that speaking to counsel is disfavored or prohibited; fostering an environment in

which correctional officers refrain from speaking with counsel for fear of retaliation and job loss; and

causing the unlawful detention of agents of counsel for attempting to investigate grounds for clemency

and judicial relief.
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The Plaintiff requested that this Court declare that the Defendants’ past conduct - including the

Defendants’ policy of prohibiting correctional officers from speaking to counsel, maintaining an

environment in which correctional officers do not feel free to speak to counsel, and causing unlawful

detention of Plaintiff’s representatives deprived him of due process and access to courts in violation

of the First and Fourteenth Amendments to the United States Constitution.

Discussion and Analysis

The Fifth Circuit has repeatedly and consistently held that federal courts lack jurisdiction under

§ 1983 to stay executions.  Beets v. Texas Board of Pardons & Paroles, 205 F.3d 192, 193 (5th Cir.

2000); Faulder v. Johnson, 178 F.3d 741 (5th Cir. 1999);  Moody v. Rodriguez, 164 F.3d 893 (5th Cir.

1999).  All three cases dealt with clemency issues.  In Moody, the Fifth Circuit specifically held that

“prisoner challenges to the result of a single allegedly defective clemency proceeding must be pursued

by writ of habeas corpus, not by suits under 1983.”  164 F.3d at 893.

Beyond clemency issues, the Fifth Circuit has also rejected § 1983 lawsuits that attempt to

challenge capital murder convictions.  In Martinez v. Texas Court of Criminal Appeals, 292 F.3d 417

(5th Cir. 2002), death row inmates filed a § 1983 lawsuit challenging the state’s alleged policy of

appointing incompetent state habeas counsel.  They asked for a temporary restraining order and

preliminary injunction preventing the State from executing them during the pendency of the litigation,

along with a permanent injunction directing that competent state habeas counsel be appointed in death

penalty cases.  Citing Moody, the Fifth Circuit held that § 1983 challenges to an impending execution

must be brought as habeas actions.  Id. at 423.  The Fifth Circuit upheld the decision construing the

lawsuit as a habeas petition and dismissing it for lack of jurisdiction due to the absence of authority

to file a successive petition pursuant to 28 U.S.C. § 2244(b)(3)(A).  Id. 
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In Kutzner v. Montgomery County, 303 F.3d 339 (5th Cir. 2002), a death row inmate filed a

§ 1983 lawsuit in an effort to compel the State to produce biological evidence for DNA testing.  The

Fifth Circuit held that “the allegations seek to undermine Kutzner’s conviction or the consequences

flowing therefrom, such as the availability of an executive clemency petition.”  Id. at 340.  The Fifth

Circuit held that the civil rights “claims seeking to attack the fact or duration of confinement, as well

as claims which are ‘so intertwined’ with attacks on confinement that their success would ‘necessarily

imply’ revocation or modification of confinement, must be brought as habeas petitions and not under

§ 1983.”  Id. at 341.  The civil rights lawsuit was barred because he could not prove that the conviction

or sentence had been invalidated.  Id. at 340 (citing Heck v. Humphrey, 512 U.S. 477, 486-87 (1994)). 

The dismissal of the lawsuit was affirmed and permission to file a successive petition for a writ of

habeas corpus was denied.  Id. at 341.   

An anomaly has emerged from this line of cases involving motions to stay executions due to

the method of execution.  The Supreme Court discussed the issue in Nelson v. Campbell, 541 U.S. 637

(2004).  The Supreme Court held that the consideration of a stay of execution in a § 1983 lawsuit was

appropriate, although the request for a stay in that case was moot since the execution warrant had

expired.  Id. at 648.  In Summers v. Eidson, 206 Fed. Appx. 321 (5th Cir. 2006), a Texas death row

inmate argued that Martinez and Kutzner were overruled in light of Nelson.  The Fifth Circuit rejected

the argument and held that Nelson abrogated Martinez to the extent that it “held that § 1983 claims

categorically could not be used to challenge the method of lethal injection, it did not overrule the case

in its entirety or the portion relied on by this court in Kutzner.”  Id. at 323 n.1.

In the present case, the controlling Fifth Circuit case law is abundantly clear that this Court

lacks jurisdiction under § 1983 to stay an execution.  The only exception that has been recognized

concerns requests for stays challenging the method of execution, which is not an issue in this case.  The
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Fifth Circuit has specifically rejected requests for stays in § 1983 lawsuits that concern clemency

issues.  This Court is obligated to follow Fifth Circuit precedent, and the motion for a stay of execution

must be denied.

The issue of whether the civil rights lawsuit is barred in light of Heck is more complex.  As

previously noted, Heck bars § 1983 lawsuits for actions whose unlawfulness would render a conviction

or sentence invalid unless it is first proven that the conviction or sentence has been reversed, expunged,

invalidated, or otherwise called into question. 512 U.S. at 486-87.  Heck bars a § 1983 lawsuit if a

judgment in favor of the plaintiff would necessarily imply the  invalidity of his conviction or sentence. 

Id. at 487.  Heck was instrumental in the decisions in Summers and Kutzner.  Summers dealt with

Brady evidence, while Kutzner dealt with DNA evidence.  Success in both civil rights cases arguably

would have necessarily implied the invalidity of the convictions.  By comparison, success in the

present case concerning the Defendants allegedly obstructing the Plaintiff’s representatives in obtaining

evidence to support a request for clemency would not necessarily imply the invalidity of his conviction

or sentence.  At this juncture, it does not appear that the civil rights lawsuit is barred by Heck.  The

Court is of the opinion that the Plaintiff’s civil rights claims should not be sua sponte dismissed and

that such claims need further development.

In conclusion, the Plaintiff’s motion for a stay of execution should be denied.  The Court

expresses no opinion as to the merits of the case.  The Plaintiff’s underlying civil rights claims should

be further developed.  The Court notes that there are procedural problems with the lawsuit that will

be addressed in separate orders.  Due to the short amount of time involved before the scheduled

execution date, the Court is of the opinion that a decision on the motion for a stay of execution was

of paramount importance; nonetheless, the motion for a stay of execution should be denied.  It is

accordingly
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ORDERED that the motion for stay of execution (docket entry #3) is DENIED.
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No. __________ 
                                             

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

__________________________________ 
                                             

WILLIE EARL PONDEXTER, JR., 
 

Petitioner-Appellant, 
 

vs. 
 

BRAD LIVINGSTON, Director, 
Texas Department of Criminal Justice, et al., 

 
Respondent-Appellee. 

__________________________________                                             
 
 

On Appeal from the United States District Court for the 
Eastern District of Texas, Houston Division 

Civil Action No. 09-cv-00065 
_________________________ 

 
PLAINTIFF-APPELLANT’S OPENING BRIEF 

_________________________ 
 

In this case, counsel for Mr. Pondexter seek to fulfill their professional 

responsibilities under the American Bar Association’s GUIDELINES FOR THE 

APPOINTMENT AND PERFORMANCE OF COUNSEL IN DEATH PENALTY CASES and the 

State Bar of Texas’s GUIDELINES AND STANDARDS FOR TEXAS CAPITAL COUNSEL.  

Their attempts to investigate favorable grounds for a clemency petition to the 

Texas Board of Pardons and Paroles and the Governor on behalf of Plaintiff-

Appellant, Willie Earl Pondexter, Jr., however, have been effectively obstructed by 
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state officials having no interest in the clemency process that the State of Texas has 

established to finally determine whether one of its citizens ought to be executed or 

shown mercy and spared.  Clemency counsel, having filed a deficient clemency 

petition as a result of this obstruction, renewed their effort to fulfill their 

professional responsibility under the ABA and State Bar of Texas GUIDELINES to 

“ensure that the process governing consideration of the client’s [clemency] 

application is substantively and procedurally just, and, if it is not, should seek 

appropriate redress” by filing civil suit pursuant to 42 U.S.C. § 1983 in the United 

States District Court for the Eastern District of Texas.  The district court—although 

believing Mr. Pondexter’s complaint deserved further development—felt 

constrained, mistakenly in Mr. Pondexter’s view, by this Court’s prior precedent 

regarding the jurisdiction of federal courts to enter stays of execution in civil 

actions properly filed pursuant to § 1983, the effect of which was to deprive Mr. 

Pondexter of any remedy and to dispose of all issues between the parties. 

STATEMENT OF JURISDICTION 

 On February 13, 2009, Mr. Pondexter filed a civil complaint pursuant to 42 

U.S.C. § 1983 against officers of the Texas Department of Criminal Justice, the 

Polk County Sheriff’s Office, and Polk County, Texas, complaining that the 

Defendants have obstructed his efforts to investigate the grounds for clemency, 

such that he was unable to file a complete clemency application and denying him 
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access to clemency and judicial mechanisms established by the State of Texas.  

The district court possessed subject matter jurisdiction pursuant to 42 U.S.C. § 

1983.  In a written order disposing of all issues between the parties, the court 

below denied Mr. Pondexter a stay of execution.  See App. 1 (Memorandum and 

Order, Pondexter v. Livingston, No. 6:09-cv-00065 (E.D. Tex. Feb. 18, 2009)).  

Notice of appeal was filed in the Eastern District of Texas on February 19, 2009.  

This Court has jurisdiction to review the district court’s denial of Mr. Pondexter’s 

request for injunctive relief, constituting a final decision disposing of all issues 

between the parties.  28 U.S.C. § 1291 & 1292(a). 

STATEMENT OF ISSUE PRESENTED FOR REVIEW 

 The issue presented in this appeal is: 

1. Whether a federal court has jurisdiction to enter a stay of execution in a 
civil action properly filed pursuant to 42 U.S.C. § 1983? 

 
STATEMENT OF THE CASE 

 
Mr. Pondexter, a person sentenced to death pursuant to a state court 

judgment, filed the instant suit in the United States District Court for the Eastern 

District of Texas on February 13, 2009, seeking a permanent injunction barring 

Defendants from obstructing his federally-appointed counsel and his 

representatives from investigating grounds for clemency and judicial relief.  

Specifically, Mr. Pondexter requested that Defendants be prohibited from 

maintaining any policy, formal or informal, obstructing counsel for Mr. Pondexter 
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or their agents in their effort to investigate grounds for clemency and/or judicial 

relief, including, but not limited to, maintaining a formal policy prohibiting 

correctional officers from speaking to counsel for Mr. Pondexter or other death 

row inmates; instructing correctional officers to refrain from speaking to counsel 

for Mr. Pondexter; fostering an environment in which correctional officers are 

made to believe that speaking with Mr. Pondexter’s counsel is disfavored; 

fostering an environment in which correctional officers refrain from speaking with 

Mr. Pondexter’s counsel for fear of  retaliation by the Texas Department of 

Criminal Justice (“TDCJ”), including, but not limited to, fear of being “written up” 

or even employment termination; and causing the unlawful detention of agents of 

counsel for Mr. Pondexter for attempting to investigate grounds for clemency 

and/or judicial relief. 

Mr. Pondexter desires and has made an effort to seek a commutation of his 

death sentence.  Counsel for Mr. Pondexter, David R. Dow of the Texas Defender 

Service, who was appointed to represent Mr. Pondexter by federal courts, has 

therefore attempted to conduct investigation into the grounds for clemency relief, 

as well as into grounds for further possible judicial relief.  Kate Black (clemency 

counsel), an associate attorney with the Texas Defender Service, also represents 

Mr. Pondexter in clemency proceedings before the Board and has assisted Attorney 

Dow in his clemency investigation. 
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One such avenue counsel have sought to explore for clemency and possible 

judicial relief is Mr. Pondexter’s current “dangerousness,” or lack thereof.  

Counsel for Mr. Pondexter have learned that Mr. Pondexter has been a model 

prisoner, and that he is well-liked among the correctional officers at the prison in 

which he is confined.  Another avenue counsel sought to explore for clemency 

relief is Mr. Pondexter’s rehabilitation on death row—the remorse he feels for the 

role he played that led to the death of the victim in his case, his renunciation of 

violence, and his strong desire to atone for his past actions and live a good life. 

Rules of the Texas Board of Pardons and Paroles require that a request for 

executive clemency relief must be made no later than 21 days before the date of the 

scheduled execution.  The Defendants, however, have effectively frustrated Mr. 

Pondexter and his counsels’ efforts to investigate and secure evidence in support of 

a clemency application and have thwarted Mr. Pondexter from presenting a 

comprehensive request for executive clemency relief to the Texas Board of 

Pardons and Paroles and the Governor of Texas.  As a consequence, Mr. Pondexter 

filed a deficient request for clemency relief.  In view of his scheduled execution 

date, and the inability to make him whole absent a stay of execution, Mr. 

Pondexter, pursuant to Nelson v. Campbell, 541 U.S. 637 (2004), Hill v. 

McDonough, 547 U.S. 573 (2006), and the All Writs Act, 28 U.S.C. § 1651, 

requested a stay of execution so that, once a permanent injunction has been entered 
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clearing the roadblocks Defendants have set in his path, Mr. Pondexter would be 

able to investigate the grounds for clemency and judicial relief and file a thorough 

and complete request for executive clemency upon the setting of a new date.  Mr. 

Pondexter asserted that a stay of execution was required in order to remedy the 

violations about which he complained.  See Motion for Stay of Execution, 

Pondexter v. Livingston, et al., No. 09-cv-00065 (E.D. Tex. February 17, 2009) 

(Docket Entry No. 3).  The district court denied the request, holding that federal 

courts lack jurisdiction to enter a stay of execution in a civil action properly filed 

pursuant to 42 U.S.C. § 1983, and, because this holding leaves Mr. Pondexter 

without a remedy, it constitutes a final decision that disposes of all issues between 

the parties. 

STATEMENT OF THE FACTS 

A. The ABA GUIDELINES’ and State Bar of Texas GUIDELINES’ Standards 
for Clemency Advocacy. 

 
The Supreme Court of the United States has recognized that the American 

Bar Association’s GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF 

COUNSEL IN DEATH PENALTY CASES gives content to the Sixth Amendment’s 

guaranty of the effective assistance of counsel in a capital case.  See Exhibit 05 

(ABA GUIDELINES excerpts).  In Wiggins v. Smith, 539 U.S. 510, 524-25 (2003), 

the Supreme Court held that the ABA’s GUIDELINES and its STANDARDS FOR 

CRIMINAL JUSTICE express the standard of care for effective representation in 
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death-penalty cases.  It held that they have been the constitutional requirements 

since 1984.  Id. at 522. 

In the GUIDELINES, the ABA includes clemency in the representation to 

which its requirements apply: 

These Guidelines apply from the moment the client is taken into 
custody and extend to all stages of every case in which the jurisdiction 
may be entitled to seek the death penalty, including initial and 
ongoing investigation, pretrial proceedings, trial, post-conviction 
review, clemency proceedings and any connected litigation.   

 
AMERICAN BAR ASSOCIATION, GUIDELINES FOR THE APPOINTMENT AND 

PERFORMANCE OF DEFENSE COUNSEL IN DEATH PENALTY CASES (rev. ed. Feb. 

2003), 1.1.B, 31 Hofstra L. Rev. 913, 919 (2003) (black-letter text) (emphasis 

supplied).  There are several reasons why the GUIDELINES include clemency in the 

norms that apply to counsel in capital cases: 

As the Supreme Court has recognized, “history is replete with 
examples of wrongfully convicted persons who have been pardoned in 
the wake of after-discovered evidence establishing their innocence.”  
Recent advances in the use of DNA technologies, combined with 
restrictions on the availability of post-conviction review, have 
elevated the important role that clemency has played as the “fail-safe” 
of the criminal justice system, and increased the demands on counsel.  
Moreover, wholly apart from questions of guilt or innocence, 
executive clemency has been granted in death penalty cases for a 
broad range of humanitarian reasons.  Recognizing these 
considerations, the Supreme Court has begun to apply due process 
protection to clemency proceedings.  Thus, in addition to assembling 
the most persuasive possible record for the decisionmaker, counsel 
must carefully examine the possibility of pressing legal claims 
asserting the right to a fuller and fairer process. 
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Id., 31 HOFSTRA L. REV. at 937 (internal citations omitted); see also comment at 

924. 

 The black-letter text of the GUIDELINES contains a separate treatment of 

counsel’s obligations in respect to this phase of capital representation: 

GUIDELINE 10.15.2—DUTIES OF CLEMENCY COUNSEL 
 

A. Clemency counsel should be familiar with the procedures for 
and permissible substantive content of a request for clemency. 

 
B. Clemency counsel should conduct an investigation in 

accordance with Guideline 10.7. 
 
C. Clemency counsel should ensure that clemency is sought in as 

timely and persuasive a manner as possible, tailoring the 
presentation to the characteristics of the particular client, case 
and jurisdiction. 

 
D. Clemency counsel should ensure that the process governing 

consideration of the client’s application is substantively and 
procedurally just, and, if it is not, should seek appropriate 
redress. 

 
Id., 31 HOFSTRA L. REV. at 1088.  The commentary to Guideline 10.15.2 instructs 

counsel that “the [clemency] presentation should be as complete and persuasive as 

possible, utilizing all appropriate resources in support (e.g., relevant outside 

organizations, the trial judge, prominent citizens), and discussing explicitly why 

the clemency-dispenser should act favorably notwithstanding the repeated 

reaffirmation of the client’s conviction and sentence by the judicial system.”  Id.  

Both in the black-letter text and in the comments, the GUIDELINES remind the 
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reader that litigation may be necessary to remove obstacles to the effective 

gathering and presentation of facts, authority, and reasoning in support of 

clemency.  Id. at 937, 1088 & 1090, citing, inter alia, Woodard, supra.  See, e.g., 

Young v. Hayes, supra. 

The State Bar of Texas has similarly published GUIDELINES AND STANDARDS 

FOR TEXAS CAPITAL COUNSEL that encompasses clemency and set standards of 

representation for clemency counsel in Texas.  See 69 Tex. Bar Journal 966-82 

(Nov. 2006) (Exhibit 06 to Motion for Stay of Execution).  These standards also 

require that “[c]lemency counsel should conduct an investigation” in accordance 

with the guideline governing investigation for habeas counsel.  Id. at 982 

(Guideline 12.2(C)).  The Texas Guidelines further implore Texas clemency 

counsel to “ensure that the process governing consideration of the client’s 

application is substantively and procedurally just, and, if it is not, should seek 

appropriate redress.”  Id. 

B. Defendants’ Obstruction of Mr. Pondexter’s Investigation of Grounds 
for Clemency and Judicial Relief. 

 
 Defendants’ interference with Mr. Pondexter’s federally-appointed counsel’s 

investigation has rendered it impossible for him to submit a meaningful and 

comprehensive petition for executive clemency.  Defendants have hindered 

investigation by causing counsel’s representatives to be unlawfully detained, 

warning them to cease their investigation into factual bases for a petition for 
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clemency and judicial relief on behalf of Mr. Pondexter, maintaining policies and 

practices prohibiting correctional officers from speaking to representatives of Mr. 

Pondexter, and maintaining an atmosphere in which correctional officers fear for 

their job safety if they speak to representatives of Mr. Pondexter. 

As grounds in support of a clemency commutation as well as judicial relief 

from Mr. Pondexter’s death sentence, counsel for Mr. Pondexter sought to obtain 

evidence of correctional officers’ favorable views of Mr. Pondexter’s demeanor, 

rehabilitation, and lack of dangerousness to prison personnel, other prisoners, and 

society as a whole.  Two law students attending Harvard University and working 

as interns with the Texas Defender Service were requested by Mr. Pondexter’s 

counsel to conduct interviews with TDCJ correctional officers to learn and gather 

information necessary to support claims for clemency and judicial relief.  Counsel 

for Mr. Pondexter had learned that many officers had a favorable view of Mr. 

Pondexter, who was well-liked by officers and by whom officers did not ever feel 

threatened. 

On Saturday, January 17, 2009, the students attempted to interview Brandon 

Glover, a correctional officer at the Polunsky Unit of the TDCJ, whom counsel 

believed to have relevant evidence favorable to Mr. Pondexter.  Mr. Andrew 

Freedman and Ms. Ariel Rothstein, the aforementioned interns, obtained 

permission to enter the property on which Mr. Glover lived from its owner.  The 
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interns introduced themselves to Mr. Glover and asked Mr. Glover if he knew Mr. 

Pondexter.  When Mr. Glover indicated that he did not desire to speak with them, 

counsels’ representatives promptly left the property. 

The law students’ visit to Mr. Glover—despite its occurring on Mr. Glover’s 

free time and on private property—was immediately reported by Mr. Glover to the 

Polunsky Unit, which in turn called the Polk County Sheriff’s Office.1  Almost 

immediately thereafter, as Ms. Rothstein and Mr. Freedman were driving away 

from the property, they were stopped by Deputy Sheriff Terry White of the Polk 

County Sheriff’s Office.  Deputy White approached the car and asked for Ms. 

Rothstein’s license and registration.  He read the license number into his radio and 

announced that he had located the “suspects.”  Deputy White asked Mr. Freedman 

for his license as well, which Mr. Freedman provided, although he was not driving.  

The officer proceeded to question the two law students as to their purpose in Polk 

County.  Ms. Rothstein informed the deputy that they were working for a nonprofit 

organization and that they were collecting statements from guards about an inmate 

facing imminent execution.  Ms. Rothstein further stated that the interviews were 

being conducted to support grounds for a clemency petition. 

                                                 
1 Counsel for Mr. Pondexter believes that correctional officer Glover did not wish to 

speak to counsels’ representatives not because he did not possess a favorable view of Mr. 
Pondexter or because he freely and voluntarily exercised personal discretion not to speak to 
counsels’ representatives but because he believed speaking would be harmful to his employment 
with TDCJ.  This, counsel believes, is the reason the phone call was made to TDCJ to report the 
incident in its immediate aftermath. 
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Deputy White reprimanded the interns and informed them that their behavior 

violated the law.  He held their licenses and instructed the interns to follow him to 

the county jail, as he intended to take their statements.  Mr. Freedman and Ms. 

Rothstein did not feel free to leave or that they had any choice but to follow 

Deputy White, as Deputy White maintained control over their driver’s licenses and 

the words he used did not convey that the interns could decline.  Upon arrival at 

the jail, clemency counsel arrived and informed Deputy White that the two 

students would not be making statements.  The officer demanded to see, and copy, 

clemency counsel’s bar card and informed the group that he intended to telephone 

“OIG”—who counsel for Mr. Pondexter have since learned is the Office of the 

Inspector General of TDCJ—to determine whether they wanted to question and 

take statements from the interns. 

Clemency counsel ascertained that the interns were not charged with a crime 

and informed Deputy White that she and they were leaving.  Another officer, 

believed to be Deputy White’s superior, arrived and ordered Deputy White to issue 

warning tickets for criminal trespassing.  While clemency counsel stepped out of 

the room to speak with a managing attorney, Deputy White entered the room to 

write out the citations. 

Throughout the detention of the interns in county jail, clemency counsel 

would leave and re-enter the room in order to contact her supervising attorney.  
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Despite the invocation of their right to silence, the officers took advantage of 

clemency counsel’s absence to pursue further lines of questioning.  In fact, a 

supervising officer warned the interns that should they return to the property in 

question, there would be a “99% chance” that the officers would lock them in jail.  

The officer repeated this particular threat twice.  As clemency counsel and the 

interns waited for the citations to be issued, another officer entered and began 

interrogating the interns about the incident yet again.  Clemency counsel repeated 

that there would be no statements given, and insisted that officers cease any further 

questioning.  The officer left momentarily, but returned and positioned himself in 

the corner by the door. 

Clemency counsel repeatedly asked Deputy White and the other officers 

present to explain the cause of the detention.  Those present at the Polk County 

Sheriff’s office could not clearly articulate to clemency counsel why the interns 

were being held, and gave her several conflicting explanations.  Further, both 

Deputy White and other officers at the Sheriff’s department asked the interns not to 

return to Polk County to conduct investigation without first notifying the Sheriff’s 

department in advance.  Ms. Rothstein and Mr. Freedman found the experience 

intimidating and frightening; they were concerned for their personal and 

professional well-being and felt as though they could not safely return to Polk 

County to continue any investigation.  See Exhibit 01 to Motion for Stay of 
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Execution (Affidavit of Andrew Freedman); Exhibit 02 to Motion for Stay of 

Execution (Affidavit of Ariel Rothstein). 

TDCJ has similarly interfered with the efforts of Mr. Pondexter’s counsel to 

obtain evidence relevant to his executive clemency and judicial claims.  In 

particular, at least two current TDCJ employees, one of whom has requested 

anonymity, told clemency counsel that correctional officers are reluctant to provide 

truthful, favorable statements concerning Mr. Pondexter because they fear they 

will be “written up” and penalized by TDCJ, or even terminated from their 

employment, for doing so.2  One correctional officer told clemency counsel, 

“We’re not allowed to talk about the guys.  It’s a TDCJ policy.  That’s why I can’t 

talk to you about him.”  The correctional officer agreed to speak to clemency 

counsel “off the record” but added that if clemency counsel told anybody that she 

spoke to clemency counsel, the officer would deny any conversation. 

Defendant TDCJ’s obstruction does not end with the harassment of 

Plaintiff’s counsel and their representatives.  Additional harassment of Mr. 

Pondexter himself ensued less than one week after the incident with the Polk 

County Sheriff’s office when Mr. Pondexter’s prison cell was abruptly and 

unexpectedly searched.  Not only was Mr. Pondexter the only inmate whose cell 

                                                 
2 Counsel for Mr. Pondexter were able to speak to one correctional officer who asserted 

he was willing to sign a favorable statement describing his views of and experience with Mr. 
Pondexter since he has been on death row.  Counsel, however, were never able to get the 
statement signed, despite numerous attempts to do so. 
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was searched that day, but the guards who conducted the search engaged in 

troubling behavior.  Lieutenant Duff, a correctional supervisor, instructed the 

officers to turn over Plaintiff’s cell.  The officers, knowing Mr. Pondexter to be 

especially concerned about hygiene, removed his sheets, wiped them across the 

floor and walls and replaced them on his bed, a practice they had never engaged in 

during Plaintiff’s fourteen years of confinement on death row.3 

On or about January 27, 2009, Mr. Pondexter was told by Correctional 

Officer Alice Jager that the Monday or Tuesday following the detention of the law 

student interns by the Polk County Sheriff’s Office (Jan. 19 or Jan. 20), the 

Warden or another high-ranking officer made a statement to correctional officers 

during their daily briefing.  According to Ms. Jager, this supervisor warned prison 

personnel that members of a legal team were attempting to contact officers at 

home.  In an unrelated conversation directly with the Warden, Mr. Pondexter was 

told that his legal team could not “be going to officer’s houses.”4 

Despite harassment of Mr. Pondexter by supervisors, numerous correctional 

officers have expressed to Mr. Pondexter that they intended to “protest” his 

                                                 
3 A phone call with Mr. Pondexter that occurred on February 18, 2009, revealed that Mr. 

Pondexter’s cell was searched again on or about when counsel for Mr. Pondexter filed his 
complaint in this cause. 

 
4 Additionally, soon after Mr. Pondexter received a date of execution, he attempted to 

send at least three letters to a member of his legal team.  These letters were immediately returned 
to Plaintiff unsealed, with the explanation that he could not mail them as legal mail, and must 
send them as public mail, subjecting them to inspection. 
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execution, should it be carried out, by staging a “phone out” whereby they would 

call in sick on the day of his execution.  These officers number nearly a dozen, yet 

none of these individuals is on the record in Mr. Pondexter’s pursuit of executive 

clemency.  This is not because these officers do not have favorable information 

about Mr. Pondexter’s demeanor, rehabilitation, and lack of dangerousness, nor is 

it because they lack a desire to assist Mr. Pondexter in his request for executive 

clemency.  Neither is it because Mr. Pondexter’s counsel have not sought these 

officers out.  Rather, these favorable facts are not contained in Mr. Pondexter’s 

clemency petition because TDCJ and the Polk County Sheriff’s office have 

effectively obstructed Mr. Pondexter’s counsel from developing these grounds for 

clemency and judicial relief. 

SUMMARY OF THE ARGUMENT 

 The district court erred in concluding that binding precedent of this Court 

currently holds that a federal court lacks jurisdiction to grant a stay of execution in 

a civil action properly brought pursuant to 42 U.S.C. § 1983.  The line of cases in 

this Court so holding, Moody v. Rodriguez, 164 F.3d 893 (5th Cir. 1999), Faulder 

v. Johnson, 178 F.3d 741 (5th Cir. 1999), Beets v. Tex. Bd. of Pardons and 

Paroles, 205 F.3d 192, 193 (5th Cir. 2000), Martinez v. The Texas Court of 

Criminal Appeals, 292 F.3d 417 (5th Cir. 2002), is either in conflict with earlier 

decisions of this Court or has been overruled by the United States Supreme Court.  
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The district court’s reliance on Kutzner v. Montgomery County, 303 F.3d 339 (5th 

Cir. 2002), and an unpublished decision of this Court, Summers v. Eidson, 206 

Fed.Appx 321 (5th Cir. 2006), was misplaced, as those decisions do not concern 

the jurisdiction of federal courts to enter stays of execution in properly filed civil 

rights actions.   Finally, the Supreme Court’s decisions in Nelson v. Campbell, 541 

U.S. 637 (2004), and Hill v. McDonough, 547 U.S. 573 (2006), as well as the All 

Writs Act, 28 U.S.C. § 1651, and the inherent powers of courts in equity amply 

demonstrate that jurisdiction exists in a federal court to grant a stay of execution 

attendant to a properly filed civil rights action. 

ARGUMENT 

The district court’s order denying a stay of execution effectively disposed of 

Mr. Pondexter’s civil rights complaint.  Absent a stay of execution, there is no 

relief that a court could grant to Mr. Pondexter that would remedy the violation of 

his due process rights.  Absent a stay of execution, he cannot file a complete 

clemency application with the Texas Board of Pardons and Paroles and the 

Governor. 

 The district court correctly observed that Mr. Pondexter’s complaint may be 

brought pursuant to 42 U.S.C. § 1983 and is not barred by Heck v. Humphrey, 512 

U.S. 477, 486-87 (1994), because the relief requested, if granted, would not 

necessarily imply the invalidity of Mr. Pondexter’s conviction or death sentence.  
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See App. 1 at 4.  The district court further observed that Mr. Pondexter’s 

“underlying civil rights claims should be further developed” and declined to 

dismiss the complaint.  Id. at 5.  Absent the district court’s erroneous view about 

its jurisdiction under the present circumstances, it would have granted a stay of 

execution so further factual development and discovery could occur and so it could 

resolve the merits of Mr. Pondexter’s substantial civil rights complaint regarding 

obstruction of his access to Texas’s clemency mechanism.  Therefore, this Court 

should (1) determine that jurisdiction exists in the district court for a stay of 

execution under the present circumstances and remand the case to the district court 

with instructions to grant a stay of execution, or, alternatively, (2) determine that 

jurisdiction exists for a stay of execution, grant a stay of execution, and remand the 

case to the district court for further proceedings. 

I. THE DISTRICT COURT ERRED IN HOLDING THAT A FEDERAL 
COURT LACKS JURISDICTION TO ENTER A STAY OF 
EXECUTION IN A CIVIL ACTION PROPERLY BROUGHT 
PURSUANT TO 42 U.S.C. § 1983. 

 
A. Prior Precedent of This Circuit Does Not Preclude the Granting 

of a Stay of Execution. 
 
 The district court believed that “controlling Fifth Circuit case law is 

abundantly clear that [a federal court] lacks jurisdiction under § 1983 to stay an 

execution.”  App. 1 at 4.  Further, it believed “the only exception that has been 

recognized concerns requests for stays challenging the method of execution, which 
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is not an issue in this case.”  Id.  The district court relied on Moody v. Rodriguez, 

164 F.3d 893 (5th Cir. 1999), Faulder v. Johnson, 178 F.3d 741 (5th Cir. 1999), 

Beets v. Tex. Bd. of Pardons and Paroles, 205 F.3d 192, 193 (5th Cir. 2000), 

Martinez v. The Texas Court of Criminal Appeals, 292 F.3d 417 (5th Cir. 2002), 

Kutzner v. Montgomery County, 303 F.3d 339 (5th Cir. 2002), and Summers v. 

Eidson, 206 Fed.Appx 321 (5th Cir. 2006).  These cases do not control the 

question presently before this Court, because they are either inapposite, dicta or 

have been overruled by the United States Supreme Court with respect to the 

relevant legal issue. 

1. This Court’s Decisions in Martinez, Beets, Faulder, and 
Moody Are Not Currently Binding Precedent with Respect 
to the Jurisdiction of Federal Courts to Grant a Stay of 
Execution in Civil Actions Properly Filed Pursuant to 42 
U.S.C. § 1983. 

 
Relying on the Anti-Injunction Act, 28 U.S.C. § 2283, this Court previously 

had held that “Federal courts lack jurisdiction to stay executions under § 1983.”  

Moody v. Rodriguez, 164 F.3d 893 (5th Cir. 1999) (quoting Faulder v. Texas 

Board of Pardons and Paroles, No. 98-51176, at 1-2 (5th Cir. Dec. 10, 1998) 

(citing 28 U.S.C. § 2283)); see also Faulder v. Johnson, 178 F.3d 741, 742 (5th 

Cir. 1999); Beets v. Tex. Bd. of Pardons and Paroles, 205 F.3d 192, 193 (5th Cir. 

2000).  Moody is a case that had been filed in the district court three hours prior to 

Moody’s scheduled execution.  Under such time constraints, the Moody Court 
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understandably erred when it relied on the Anti-Injunction Act to hold that federal 

courts lack jurisdiction to stay executions under § 1983; 42 U.S.C. § 1983 is an 

“expressly authorized” exception to the Anti-Injunction Act: 

Section 1983 was … a product of a vast transformation from the 
concepts of federalism that had prevailed in the late 18th century 
when the anti-injunction statute was enacted.  The very purpose of § 
1983 was to interpose the federal courts between the States and the 
people, as guardians of the people’s federal rights—to protect the 
people from unconstitutional action under color of state law, ‘whether 
that action be executive, legislative, or judicial.’  In carrying out that 
purpose, Congress plainly authorized the federal courts to issue 
injunctions in § 1983 actions, by expressly authorizing a ‘suit in 
equity’ as one of the means of redress.  And this Court long ago 
recognized that federal injunctive relief against a state court 
proceeding can in some circumstances be essential to prevent great, 
immediate, and irreparable loss of a person’s constitutional rights.  
For these reasons we conclude that, under the criteria established in 
our previous decisions construing the anti-injunction statute, § 1983 is 
an Act of Congress that falls within the ‘expressly authorized’ 
exception of that law. 
 

Mitchum v. Foster, 407 U.S. 225, 242-43 (1972) (unanimous) (internal citations 

omitted).  In so holding, Moody conflicted with prior Fifth Circuit decisions 

recognizing § 1983 as an exception to the Anti-Injunction Act.  See, e.g., Shaw v. 

Garrison, 467 F.2d 113, 114 (5th Cir. 1972) (“The district court held also that Title 

42 U.S.C. § 1983 was an express exception to the anti-injunction statute, 28 U.S.C. 

§ 2283. The Supreme Court has now confirmed the correctness of this view.”); 

Jones v. Wade, 479 F.2d 1176, 1181 n.5 (5th Cir. 1973); Wilson v. Thompson, 638 

F.2d 799, 801 (5th Cir. 1981).  When panel opinions conflict, the earlier decision is 
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binding.  Modica v. Taylor, 465 F.3d 174, 183 (5th Cir. 2006) (“‘When panel 

opinions appear to conflict, we are bound to follow the earlier opinion.’”) (quoting 

H&D Tire & Auto.-Hardware, Inc. v. Pitney Bowes Inc., 227 F.3d 326, 330 (5th 

Cir. 2001)).  Later decisions in Faulder and Beets relied upon Moody to hold 

similarly regarding the availability of stays of execution. 

 Subsequently, in Martinez v. The Texas Court of Criminal Appeals, 292 F.3d 

417 (5th Cir. 2002), this Court, recognizing that none of its prior cases on the 

subject had “significantly elaborate[d] the rationale underlying th[e] 

determination,” attempted to articulate a basis for the proposition that federal 

courts lack jurisdiction to enter a stay of execution in civil actions brought pursuant 

to 42 U.S.C. § 1983.  The Martinez Court wrote that the reason federal courts lack 

jurisdiction was due to the Court’s prior “implicit conclusion that a request for a 

stay of execution entails a potential federal interference with state penal interests 

that is equivalent to, if not greater than, the request for immediate release (or 

speedier release) from prison that was at issue in Preiser.”5  292 F.3d at 423.  

Because the Martinez Court determined the plaintiff’s claims not to have been 

properly filed pursuant to § 1983, 292 F.3d at 423, however, the question of 

jurisdiction to enter a stay of execution in a civil action properly filed pursuant to § 

1983 was unnecessary to its holding, and, as such, the Martinez Court’s comments 

                                                 
5 Preiser v. Rodgriguez, 411 U.S. 475 (1973). 
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constitute dicta not binding on the present Panel.  See Curacao Drydock Co., (N.Y. 

Curacaose Dok Maatschappli) v. M/V Akritas, 710 F.2d 204, 205 (5th Cir. 1983) 

(“reconsidering earlier dicta”).  Unlike Martinez, the district court below held Mr. 

Pondexter’s claims not to be barred by Heck and to have been properly filed 

pursuant to § 1983. 

 Dicta or not, the Martinez Court’s view that “§ 1983 challenges to an 

impending execution … must be brought as habeas actions” because a stay of 

execution entails greater federal interference into state penal interests than was the 

case in Preiser mistakes the equitable considerations governing the exercise of 

discretion as to whether a stay of execution is warranted in any particular 

proceeding for the test to evaluate whether claims must be brought pursuant to the 

habeas corpus statute, 28 U.S.C. § 2254, instead of the 42 U.S.C. § 1983.6  

Whether any given federal claim for relief may be raised pursuant to one federal 

statute (42 U.S.C. § 1983) or must be raised pursuant to another federal statute (28 

U.S.C. § 2544) is a matter purely of interpreting federal statutory law, not of 

                                                 
6 The Supreme Court has acknowledged the weighty state penal interests at stake with 

respect to federal courts granting stays of executions and has insisted that federal courts take this 
into account in weighing equitable considerations with a “strong equitable presumption” against 
granting a stay “where a claim could have been brought at such a time as to allow consideration 
of the merits without requiring entry of a stay.”  Nelson, 541 U.S. at 650.  Cf. Valley v. Rapides 
Parish School Bd., 646 F.2d 925, 943 (5th Cir. 1981) (state policy must give way when it 
operates to hinder vindication of federal constitutional guarantees).  That presumption, however, 
is inapplicable in this case because Mr. Pondexter’s complaint could not have been brought at 
such a time.  See Motion for Stay of Execution, at 24-27. 
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weighing state-federal interests or considering comity.  The Preiser Court 

concluded that the complaint in that case had to be brought pursuant to the habeas 

corpus statute rather than 42 U.S.C. § 1983 not by weighing the degree of federal 

interference against state penal interests, but by asking specifically whether or not 

the relief the plaintiff had requested “goes directly to the constitutionality of his 

physical confinement itself and seeks either immediate release from that 

confinement or the shortening of its duration.”7  Preiser, 411 U.S. at 489 (emphasis 

supplied). 

Subsequent Supreme Court decisions have clarified and sharpened the 

Preiser rule to simplify its application: any request for relief from constitutional 

violations by persons acting under color of state law may be brought pursuant to 42 

U.S.C. § 1983 instead of the federal habeas statute so long as the relief requested 

                                                 
7 Not only did the Preiser Court hold that the plaintiff’s challenge must be brought 

pursuant to the federal habeas statute, it also suggested that this represented the limits of 
cognizable actions under the federal habeas statute.  In discussing the availability of challenges 
to conditions of confinement pursuant to § 1983, the Preiser Court wrote: 

 
This is not to say that habeas corpus may not also be available to challenge such 
prison conditions. See Johnson v. Avery, 393 U.S. 483, 89 S.Ct. 747, 21 L.Ed.2d 
718 (1969); Wilwording v. Swenson, [404 U.S. 249,] 251 [(1971)], 92 S.Ct. at 
409. When a prisoner is put under additional and unconstitutional restraints 
during his lawful custody, it is arguable that habeas corpus will lie to remove the 
restraints making the custody illegal. 

 
Id. at 499 (emphasis supplied).  Thus, Preiser stands for the principle that habeas corpus lies for 
challenges to the fact or duration of present and future confinement, and it is only arguable that 
it may be available to challenge conditions of confinement when a prisoner is put under 
additional and unconstitutional restraints during a lawful confinement, i.e., to challenge the fact 
or duration of a confinement within a confinement. 
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does not necessarily imply the invalidity of one’s conviction or sentence—that is, 

invalidate a state court criminal judgment.  See Heck v. Humphrey, 512 U.S. 477, 

487 (1994) (“[W]hen a state prisoner seeks damages in a § 1983 suit, the district 

court must consider whether a judgment in favor of the plaintiff would necessarily 

imply the invalidity of his conviction or sentence; if it would, the complaint must 

be dismissed….  But if the district court determines that the plaintiff's action, even 

if successful, will not demonstrate the invalidity of any outstanding criminal 

judgment against the plaintiff, the action should be allowed to proceed, in the 

absence of some other bar to the suit.”) (emphasis supplied); Nelson, 541 U.S. at 

646 (“[W]e were careful in Heck to stress the importance of the term “necessarily.” 

For instance, we acknowledged that an inmate could bring a challenge to the 

lawfulness of a search pursuant to § 1983 in the first instance, even if the search 

revealed evidence used to convict the inmate at trial, because success on the merits 

would not ‘necessarily imply that the plaintiff’s conviction was unlawful.’”) 

(emphasis in original); Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005) (“These 

cases, taken together, indicate that a state prisoner’s § 1983 action is barred (absent 

prior invalidation)—no matter the relief sought (damages or equitable relief), no 

matter the target of the prisoner's suit (state conduct leading to conviction or 

internal prison proceedings)—if success in that action would necessarily 

demonstrate the invalidity of confinement or its duration.”) (emphasis supplied); 
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Hill, 547 U.S. at 580 (“Hill’s action if successful would not necessarily prevent the 

State from [ever] executing him by lethal injection.  The complaint does not 

challenge the lethal injection sentence as a general matter….”) (emphasis 

supplied).  A stay of execution issued as temporary injunctive relief intended to 

preserve the status quo and retain jurisdiction of a properly filed civil action, while 

certainly operating to forestall the execution of a valid death sentence, does not 

invalidate, nor imply the invalidity of, the death sentence.  Thus, a request for a 

stay of execution, per se, does not transform a complaint into a habeas corpus 

petition. 

 Regardless of how this Court interprets this Circuit’s case law as to the 

jurisdiction of a federal court to enter a stay of execution in a civil action properly 

filed pursuant to § 1983, that case law has been overruled by intervening Supreme 

Court decisions in Nelson and Hill v. McDonough, 547 U.S. 573 (2006).  See 

United States v. Pettigrew, 77 F.3d 1500, 1511 n.1 (5th Cir. 1996) (“While we are 

cognizant of the fact that one panel of this Court is generally powerless to overrule 

the previous decision of another panel absent rehearing by the full Court sitting en 

banc, an exception to this rule arises when there has been an intervening decision 

by the United States Supreme Court overriding the earlier decision.”).  

Perplexingly, the district court itself acknowledged that in Nelson, “[t]he Supreme 

Court held that the consideration of a stay of execution in a § 1983 lawsuit was 
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appropriate… .”  App. 1 at 4.  Yet the district court still apparently felt constrained 

by prior—and superseded—Fifth Circuit precedent. 

In Hill, a unanimous Supreme Court decision not cited by the district court, 

the Supreme Court itself issued a stay of execution in a civil action properly filed 

pursuant to § 1983.  Hill makes it clear that a federal court has jurisdiction to enter 

a stay of proceedings in an action brought pursuant to 42 U.S.C. § 1983: 

Filing an action that can proceed under § 1983 does not entitle the 
complainant to an order staying an execution as a matter of course. … 
We state again, as we did in Nelson, that a stay of execution is an 
equitable remedy. It is not available as a matter of right, and equity 
must be sensitive to the State’s strong interest in enforcing its criminal 
judgments without undue interference from the federal courts. 
 

547 U.S. at 583-84 (emphasis supplied).  Mr. Pondexter has not argued that a stay 

of execution is available as a matter of right simply by virtue of his filing a proper 

complaint pursuant to 42 U.S.C. § 1983.  A stay of execution is, however, 

available.  Were it not, the Supreme Court’s choice of language would be 

nonsensical.  That federal courts have jurisdiction to grant a stay of execution upon 

the proper filing of a civil rights lawsuit is the necessary premise of the Hill Court.  

Indeed, post-Hill, no federal appellate court, including this one, has held otherwise 

than that a federal court has jurisdiction to enter a stay of execution should the 

equities warrant it in a suit properly filed pursuant to 42 U.S.C. § 1983.8  See, e.g., 

                                                 
8 If it were not so, death-sentenced inmates would lose any and all protection from 

violations of their civil and constitutional rights they may have—including those having no 
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Young v. Hayes, 218 F.3d 850 (8th Cir. 2000) (stay of execution granted with 

respect to complaint raising identical claim for relief as present claim). 

In Hill, the State of Florida and other states as amici—including the State of 

Texas—made the precise argument relied upon by the Martinez Court when they 

asked the Supreme Court to hold that any civil action in which a stay of execution 

was requested sounded in habeas corpus because of the “functional” effect of 

delaying executions: 

Respondents and the States as amici frame their argument differently.  
While not asking the Court in explicit terms to overrule Nelson, they 
contend a challenge to a procedure implicating the direct 
administration of an execution must proceed as a habeas action.  Brief 
for Respondents 30-31; Brief for the State of Alabama et al. 16-18.  
They rely on cases barring § 1983 damages actions that, if successful, 
would imply the invalidation of an existing sentence or confinement.  
See, e.g., Edwards v. Balisok, 520 U.S. 641, 117 S.Ct. 1584, 137 
L.Ed.2d 906 (1997); Heck, 512 U.S. 477, 114 S.Ct. 2364, 129 L.Ed.2d 
383.  Those cases, they contend, demonstrate that the test of whether 
an action would undermine a sentence must “be applied functionally.”  
Brief for the State of Alabama et al. as Amici Curiae 16.  By the same 
logic, it is said, a suit should be brought in habeas if it would frustrate 
the execution as a practical matter. 

 
547 U.S. at 583.  The Supreme Court squarely rejected this argument: 

This argument cannot be squared with Nelson’s observation that its 
criterion—whether a grant of relief to the inmate would necessarily 

                                                                                                                                                             
relation to their conviction or sentence—so long as persons acting under color of state law 
waited until their execution neared to inflict them.  For example, a correctional officer could 
freely torture any death-sentenced person in the month before his execution, and the death-
sentenced person would have no judicial recourse pursuant to § 1983 because litigation of the 
civil rights claim might require a stay of execution.  It cannot be the case that a death-sentenced 
person loses any right to protect himself from civil liberties violations merely because the state 
has set a date on which it seeks to execute him. 



 
 

28

bar the execution—is consistent with Heck’s and Balisok’s approach 
to damages actions that implicate habeas relief.  Nelson, supra, at 646-
647, 124 S.Ct. 2117.  In those cases the question is whether “the 
nature of the challenge to the procedures could be such as necessarily 
to imply the invalidity” of the confinement or sentence.  Balisok, 
supra, at 645, 117 S.Ct. 1584.  As discussed above, and at this stage 
of the litigation, the injunction Hill seeks would not necessarily 
foreclose the State from implementing the lethal injection sentence 
under present law, and thus it could not be said that the suit seeks to 
establish “unlawfulness [that] would render a conviction or sentence 
invalid.”  Heck, supra, at 486, 114 S.Ct. 2364.  Any incidental delay 
caused by allowing Hill to file suit does not cast on his sentence the 
kind of negative legal implication that would require him to proceed 
in a habeas action. 
 

547 U.S. at 583 (emphasis supplied).  In other words, the delay in execution of a 

valid (and unchallenged) death sentence in a civil rights action does not “entail[] a 

potential federal interference with state penal interests” so burdensome that it 

requires the request to be brought as a habeas corpus petition.  Hill therefore 

clearly overrules Martinez on this point.  The contrary conclusion fails to give due 

regard to the purposes the Civil Rights Act of 1964 was meant to serve.  Mitchum, 

407 U.S. at 242-43.  By making the Civil Rights Act an “expressly authorized” 

exception to the Anti-Injunction Act, Congress has already struck this balance. 
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2. This Court’s Decisions in Summers and Kutzner Are Not 
Controlling Precedent with Respect to the Jurisdiction of 
Federal Courts to Grant a Stay of Execution in Civil 
Actions Properly Filed Pursuant to 42 U.S.C. § 1983. 

 
 Instead of relying on the Supreme Court’s decisions in Nelson or Hill, the 

district court chose instead to rely on an unpublished decision of this Court, 

Summers v. Eidson, 206 Fed.Appx 321 (5th Cir. 2006).  That decision, being 

unpublished, is not precedent, see 5th Cir. R. 47.5.4, and, in any event, is 

inapposite to the legal issue.  Summers simply held that the plaintiff’s civil rights 

complaint in that case—a claim that he was entitled to favorable evidence the 

prosecution had not disclosed in a criminal trial—properly sounded in habeas 

corpus because, if successful, it necessarily would have implied the invalidity of 

his conviction or sentence.  See id. at 323.  Summers did not even contemplate 

whether a federal court had jurisdiction to grant a stay of execution in a civil action 

properly filed pursuant to 42 U.S.C. § 1983 after Nelson and Hill.  Indeed, it could 

not have done so, because the Court found that the complaint in question was not 

properly raised pursuant to § 1983. 

The district court appeared to rely primarily on a footnote in the unpublished 

Summers decision for the general proposition that the Supreme Court’s decision in 

Nelson only partially overruled prior Fifth Circuit precedent which had held 

categorically that § 1983 claims categorically could not be used to challenge the 

method of lethal injection.  See App. 1 at 4 (citing 206 Fed.Appx. at 323 n.1).  The 
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district court appears to have read the Summers footnote as holding that Nelson 

(and, presumably, Hill, although not cited in Summers) did not disturb the line of 

Fifth Circuit cases holding that federal courts lack jurisdiction to grant stays of 

execution in § 1983 proceedings that do not challenge aspects of an execution 

protocol. 

Mr. Pondexter does not read the unpublished Summers decision, as the 

district court did, to even contemplate how Nelson (or Hill) affected this Court’s 

line of cases respecting jurisdiction for stays of execution in properly filed civil 

actions.  As discussed above, Summers dealt with a vastly different claim—that of 

access to evidence in the State’s control alleged to be favorable—than that raised 

here.  The claim in Summers is much closer to a Brady claim—and hence a claim 

that might necessarily imply the invalidity of a conviction or sentence.  In contrast, 

Mr. Pondexter’s claim, if successful, in no way casts doubt upon the legality of his 

confinement or sentence (and was so viewed by the court below).  The Summers 

Court wrote only that it did not read Nelson to overrule this Court’s Kutzner 

decision, Kutzner v. Montgomery County, 303 F.3d 339 (5th Cir. 2002), another 

case raising a claim regarding access to evidence alleged to be favorable.  See 

Summers, 206 Fed.Appx. at 323 n.1 (“[Nelson] did not overrule … the portion [of 

Martinez] relied on by this court in Kutzner.”).  Like Summers, Kutzner did not 

concern the jurisdiction of a federal court to enter a stay of execution in a civil 
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action properly filed pursuant to § 1983, and is also inapposite.  Mr. Pondexter 

takes no position on whether Hill overruled Kutzner or the portions of Martinez 

having to do with whether the claims raised in that case were properly filed 

pursuant to § 1983,9 nor is doing so necessary to advance his position before this 

Court.  Those cases do not speak to or control the legal issue here: the jurisdiction 

of a federal court to enter a stay of execution in a civil action deemed appropriately 

filed pursuant to § 1983 by the district court. 

B. A Federal Court Has Jurisdiction to Enter a Stay of Execution in 
a Civil Action Properly Brought Pursuant to 42 U.S.C. § 1983. 

 
The district court held that “[a federal court] lacks jurisdiction under § 1983 

to stay an execution.”  App. 1 at 4.  Further, it believed “the only exception … 

concerns requests for stays challenging the method of execution, which is not an 

issue in this case.”  Id.  This was legal error.  Paradoxically, the district court 

simultaneously held the view that Mr. Pondexter’s complaint is properly filed 

pursuant to 42 U.S.C. § 1983 and that it has jurisdiction to entertain it.  Indeed, it 

did not dismiss it.  The view that a federal court has subject-matter jurisdiction to 

entertain a complaint but is at the same time powerless to protect its jurisdiction 

over it is irreconcilable with the All Writs Act, 28 U.S.C. § 1651, and decades of 

federal authority regarding a federal court’s inherent equitable powers: 

                                                 
9 Indeed, that Martinez held the claims there not to have been properly filed pursuant to 

42 U.S.C. § 1983 is precisely the reason Mr. Pondexter believes the portion of that opinion 
concerning the availability of a stay of execution is non-binding dicta. 



 
 

32

Both the All Writs Act and the inherent powers doctrine provide a 
federal court with various common law equity devices to be used 
incidental to the authority conferred on the court by rule or statute.  
The All Writs Act may be said to provide a federal court with those 
writs necessary to the preservation or exercise of its subject matter 
jurisdiction.  The Act is necessary because federal courts, being courts 
of limited jurisdiction, would not otherwise possess the tools 
necessary to implement their jurisdictional grants.  The inherent 
powers doctrine, however, does not derive from a statutory base. 
Instead, the doctrine is rooted in the notion that a federal court, sitting 
in equity, possesses all of the common law equity tools of a Chancery 
Court (subject, of course, to congressional limitation) to process 
litigation to a just and equitable conclusion. 

 
ITT Community Development Corp. v. Barton, 569 F.2d 1351, 1359 (5th Cir. 

1978).  See also id. at 1359 n.19 (“A federal court has the power under the All 

Writs Act to issue injunctive orders in a case even before the court’s jurisdiction 

has been established. When potential jurisdiction exists, a federal court may issue 

status quo orders to ensure that once its jurisdiction is shown to exist, the court will 

be in a position to exercise it.”); Brotherhood of Locomotive Engineers et al. v. 

Missouri-Kansas-Texas R. Co., Inc., 363 U.S. 528, 531-32 (1960) (“If the district 

court is free to exercise the typical powers of a court of equity, it has the power to 

impose conditions requiring maintenance of the status quo. Conditions of this 

nature traditionally may be made the price of relief when the injunctive powers of 

the court are invoked and the conditions are necessary to do justice between the 

parties.”); id. at 532 (“Since the power to condition relief is essential to ensure that 

extraordinary equitable remedies will not become the engines of injustice, it would 
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require the clearest legislative direction to justify the truncation of that power.”); 

Harris v. Nelson, 394 U.S. 286, 299 (1969) (“[The All Writs Act] has served since 

its inclusion, in substance, in the original Judiciary Act as a legislatively approved 

source of procedural instruments designed to achieve the rational ends of law.”) 

(internal quotations omitted); Harris v. Gibson, 322 F.2d 780, 781 (5th Cir. 1963) 

(All Writs Act grants “the power to grant any necessary relief to prevent 

irreparable damage” to a party); United States v. Moore, 427 F.2d 1020, 1023 (10th 

Cir. 1970) (“It is (a fundamental principle) that a court of equity has the inherent 

power to issue such orders and injunctions that may be necessary to prevent defeat 

or impairment of its jurisdiction.  If these fundamental principles were not so 

inherent in the court, such a court would indeed be a feeble arm of government and 

for all practical purposes would be a nullity.”) (quoting In re Quick Charge, 69 

F.Supp. 961 (W.D. Okla. 1947)).  If a federal court has jurisdiction over a 

complaint, then a federal court has jurisdiction to enter a stay of execution to 

protect its jurisdiction or preserve the status quo. 

The notion that a federal court can have jurisdiction over a complaint but no 

jurisdiction to issue a stay of execution is irreconcilable with the All Writs Act, 28 

U.S.C. § 1651, which expressly grants federal courts the power to issue any and all 

writs necessary to protect their jurisdiction.  The All Writs Act provides, “The 

Supreme Court and all courts established by Act of Congress may issue all writs 
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necessary or appropriate in aid of their respective jurisdictions and agreeable to the 

usages and principles of law.”  28 U.S.C. § 1651(a).  This provision empowers a 

federal court—in a case in which it is already exercising subject matter 

jurisdiction—to enter such orders as are necessary to aid it in the exercise of such 

jurisdiction.  See In re Hill, 437 F.3d 1080, 1083 (11th Cir. 2006).  “The All Writs 

Act also empowers a federal court to employ procedures necessary to promote the 

resolution of issues in a case properly before it.”  ITT Community Development 

Corp., 569 F.2d at 1359.  Moreover, if a case presents a substantial jurisdictional 

question, then under the All Writs Act, a district court may act to preserve its 

jurisdiction while it determines whether it has jurisdiction.  Belbacha v. Bush, 520 

F.3d 452, 455-56 (D.C. Cir. 2008).  More generally, “unless appropriately confined 

by Congress, a federal court may avail itself of all auxiliary writs as aids in the 

performance of its duties, when the use of such historic aids is calculated in its 

sound judgment to achieve the ends of justice entrusted to it.”  Adams v. McCann, 

317 U.S. 269, 273 (1942).  The district court pointed to no statute confining the 

exercise of its power to protect its jurisdiction or preserve the status quo by 

entering a stay of execution in a case it considers having proper subject-matter 

jurisdiction over. 

 Perplexingly, and despite its holding, the district court recognized that in 

Nelson, “[t]he Supreme Court held that the consideration of a stay of execution in a 
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§ 1983 lawsuit was appropriate… .”  App. 1 at 4.  The Supreme Court’s decisions 

in Nelson and Hill, uncited by the court below, plainly establish that federal courts 

have jurisdiction to enter stays of execution in cases properly filed pursuant to 42 

U.S.C. § 1983, as discussed above.  There is no principled basis upon which to 

hold—as the district court effectively did—that a federal court has jurisdiction to 

enter a stay in a properly filed civil rights suit challenging aspects of a state’s lethal 

injection protocol but not a properly filed civil rights suit challenging any other 

state action.  A federal court’s jurisdiction cannot so easily or arbitrarily be parsed. 

Nelson and Hill make clear that, where a civil action is properly filed 

pursuant to § 1983—that is, where the relief requested will not necessarily imply 

the invalidity of a criminal judgment—a federal court has jurisdiction to enter a 

stay of execution.  The only question is whether a stay in any given case is 

warranted.  See Brown v. Livingston, 457 F.3d 390, 392 (5th Cir. 2006) (Dennis, 

C.J., dissenting) (“[E]quity in cases of this nature requires courts to consider the 

particular circumstances of each case and to examine them for whether or not the 

challenge has been brought dilatorily or for improper purposes (i.e., to delay the 

execution), and, if not, whether it should be allowed to proceed.”).  The Supreme 

Court announced general principles of law in Nelson and Hill to govern the 

circumstances a federal court should consider when evaluating a request for a stay 

of execution in a civil rights action, and nowhere did the Court in either case 
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purport to limit its discussion of these legal principles to cases challenging aspects 

of a state’s lethal injection protocol.  Doing so here would amount to placing a 

“restrictive gloss” on Hill having no foundation in the decisions of the Supreme 

Court.  Tennard v. Dretke, 542 U.S. 274, 283, 284 (2004). 

CONCLUSION 

 For the foregoing reasons, Mr. Pondexter requests that this Court hold that 

the District Court erred in concluding that a federal court lacks jurisdiction to enter 

a stay of execution in a civil action properly filed pursuant to 42 U.S.C. § 1983 and 

that it remand the case back to the district court with instructions to consider, under 

the factors enunciated in Nelson, granting a stay of execution so Mr. Pondexter’s 

civil action may be further developed. 

Respectfully submitted, 
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No. 09-70008 
                                             

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

__________________________________ 
                                             

WILLIE EARL PONDEXTER, JR., 
 

Petitioner-Appellant, 
 

vs. 
 

BRAD LIVINGSTON, Director, 
Texas Department of Criminal Justice, et al., 

 
Respondent-Appellee. 

__________________________________                                             
 
 

On Appeal from the United States District Court for the 
Eastern District of Texas, Houston Division 

Civil Action No. 09-cv-00065 
_________________________ 

 
PLAINTIFF-APPELLANT’S REPLY BRIEF 

_________________________ 
 

Petitioner-Appellant, Willie Earl Pondexter, Jr., files this Brief in reply to 

Respondent-Appellee’s Brief. 

I. This Court Has Jurisdiction. 

 Respondent makes the same mistake as the district court by interpreting the 

unpublished Summers decision1—a decision that is not precedent—as holding that 

a federal court lacks jurisdiction to grant a stay of execution in a non-habeas civil 
                                                 

1 Summers v. Eidson, 206 Fed.Appx 321 (5th Cir. 2006). 
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action.  For the reasons explained in Mr. Pondexter’s Opening Brief, Summers is 

inapposite and does not even contemplate the question before this Court.  Plaintiff-

Appellant’s Opening Brief at 29-31.  To the extent this Court interprets it to do so, 

it was squarely overruled by Hill v. McDonough, 547 U.S. 573 (2006).  Plaintiff-

Appellant’s Opening Brief at 25-28. 

 Respondent is further mistaken to state that the district court did not rule his 

suit is not barred by Heck v. Humphrey, 512 U.S. 477 (1984).  Respondent’s Brief 

at 15.  It is precisely “at this juncture” that the district court’s jurisdiction to 

entertain the complaint must be made, and the district court did not dismiss it, 

instead retaining jurisdiction.  Moreover, it is evident that Mr. Pondexter’s claim 

that he has a due process right of fair access to Texas’s clemency mechanism does 

not even remotely, let alone necessarily, imply the invalidity of the criminal 

judgment against him.  Indeed, Ohio Adult Parole Authority v. Woodard, 523 U.S. 

272 (1998), relied upon by Respondent, is itself proof that civil actions raising 

complaints about violations of due process related to clemency may be brought 

pursuant to 42 U.S.C. § 1983.  See Woodard v. Ohio Adult Parole Authority, 107 

F.3d 1178, 1187 (6th Cir. 1997) (holding that “notwithstanding the 

interrelationship between successive stages of adjudication under Evitts, it is an 

injunction under § 1983 that provides the more suitable means of reforming the 

clemency procedures, where the prisoner is not directly laying claim to clemency 
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itself, or any other form of instant relief from his sentence”), reversed on other 

grounds, Woodard, 523 U.S. 272.  See also Otey v. Hopkins, 5 F.3d 1125, 1130-31 

(8th Cir. 1993), cert. denied, 512 U.S. 1246 (1994); Preiser v. Rodriguez, 411 U.S. 

475 (1973) (requiring challenge to the process by which the clemency board 

considered request for clemency to be brought pursuant to 42 U.S.C. § 1983; such 

a challenge is not cognizable in habeas corpus).  If federal jurisdiction to consider 

such claims pursuant to 42 U.S.C. § 1983 did not exist, the Supreme Court could 

not have reviewed the question presented in Woodard. 

II. Respondent’s Reasons for Affirming the District Court’s Denial of a 
Stay Lack Merit. 

 
 Because of its erroneous ruling with respect to its jurisdiction, the district 

court was unable to and did not consider whether preliminary injunctive relief in 

the form of a stay of execution pursuant to Nelson and Hill ought to issue to 

preserve the status quo and protect its jurisdiction.  Respondent asks this Court to 

entertain and reject Mr. Pondexter’s request for a stay in the first instance on the 

grounds (1) that his complaint lacks merit; (2) that the likelihood of success on his 

clemency petition is minimal; and (3) that his complaint was filed near the time of 

his execution.  These arguments are all unpersuasive, for the reasons that follow.  

Moreover, this Court should remand the case to the district court to make the 

assessment in the first instance. 
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A. Mr. Pondexter Has a Due Process Right to Access Texas’s 
Clemency Mechanism Free from Arbitrary Interference by State 
Officials Unconnected to It. 

 
 To be entitled to a stay from the district court, Mr. Pondexter need not have 

proved the merits of his civil complaint.2  He need only demonstrate a likelihood of 

success.  Nelson v. Campbell, 541 U.S. 637, 649-50 (2004).  Mr. Pondexter freely 

concedes he has “no constitutional or inherent right to commutation of his death 

sentence.”  Respondent’s Brief at 17 (citing Woodard, 523 U.S. at 280).  He has 

made no claim that he has.  His complaint is that persons acting under color of 

state law have obstructed his efforts to access the clemency mechanism Texas has 

itself chosen to establish to make final life and death decisions of its citizens.  

Respondent, in fact, concedes that Mr. Pondexter has a constitutional due process 

right not to be “arbitrarily denied … access to [a state’s] clemency process.”3  

Respondent’s Brief at 18 (citing Woodard, 523 U.S. at 289 (O’Connor, J., 

concurring)). 
                                                 

2 As the plaintiff in a complaint brought pursuant to 42 U.S.C. § 1983, he is entitled to all 
the process due him pursuant to the Federal Rules of Civil Procedure, including a trial on the 
merits should his complaint survive a motion to dismiss pursuant to Fed. R. Civ. P. 12 and 
summary judgment.  Consideration of the substantive merits of Mr. Pondexter’s complaint—as 
opposed to a likelihood of success on the merits in view of his stay motion—is wholly 
premature. 

 
3 Respondent perhaps sees a difference between arbitrary denial of access and access 

thwarted by a concerted effort on the part of persons acting under color of state law having no 
relation to the clemency process.  From the perspective of the Texas Board of Pardons and 
Paroles and the Governor of Texas, however, this denial of access is arbitrary, since this 
interference is thoroughly out of those institutions’ control.  In other words, the Board and 
Governor have arbitrarily been denied information highly relevant to their decision-making 
process in a life and death matter. 
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1. Clemency is part of the process Texas has adopted for the 
determination whether a person convicted of a crime shall 
be executed. 

 
In Herrera v. Collins, 506 U.S. 390, 409-17 (1995) (Rehnquist, C.J.), a 

majority of the Supreme Court of the United States relied on the existence of 

executive clemency as a “fail-safe” for proceeding with executions in the face of 

claims for relief for which the courts do not provide relief or have refused to 

provide relief.  Speaking for herself and Justice Kennedy, concurring Justice 

O’Connor also relied on clemency in defending the general reluctance of courts to 

look behind a jury’s verdict on the question of whether the accused citizen was in 

fact guilty.  506 U.S. at 421.  These two members of the majority agreed with the 

three dissenters that “the execution of a legally and factually innocent person 

would be a constitutionally intolerable event.”  Id. at 419.  Unlike the dissenters, 

however, Justice O’Connor did not think it necessary so to hold in Herrera, 

because she did not consider him to have presented even a close case of actual 

innocence.  Id. at 421-24.  She was therefore content, for the time being, to rely on 

executive clemency where states have it rather than to mandate a judicial remedy 

where states do not.  Texas reflects the Anglo-American model of jurisprudence on 

which the Herrera Court relied.  Tex. Const. art. IV, § 11(b). 
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2. When the state has created a clemency remedy as a fail-safe, 
the Constitution of the United States protects the clemency 
applicant from execution in the face of official obstruction 
to the efforts of counsel to obtain clemency for the 
appellant. 

 
a. In Ohio Adult Parole Authority v. Woodard, a majority 

of the United States Supreme Court held that at least 
in capital cases, the Constitution of the United States 
guarantees due process in state clemency proceedings. 

 
In Woodard, a condemned person raised two general grievances concerning 

the State of Ohio’s treatment of his application for executive clemency:  first, that 

various incidents of its internal procedure for considering his claims violated the 

Due Process Clause of the Fourteenth Amendment; and second, that an interview it 

had scheduled before his parole hearing would violate the Self-Incrimination 

Clause of the Fifth Amendment.  The theory of the second grievance was that if he 

did not participate in the interview, his silence would be used against him in 

making any decision about clemency.  In an opinion by the late Chief Justice 

Rehnquist, the Supreme Court unanimously rejected the second general grievance.  

523 U.S. at 285-88 (Rehnquist, C.J.), 290 (O’Connor, J.) & 294 (Stevens, J.). 

A majority of the Court agreed with Mr. Woodard, however, on the 

applicability of the Due Process Clause to clemency proceedings in a jurisdiction 

that chooses to provide such proceedings.  Because the Rehnquist opinion 

commanded only four votes on the question whether the Due Process Clause 
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applies to clemency proceedings, one must look to the remaining five Justices’ 

opinions to determine the principle of law for which Woodard is precedent. 

These five Justices agreed that due process protects clemency proceedings.  

Justice Stevens would have affirmed the judgment of the Sixth Circuit, which had 

ordered a remand to the district court to determine whether Mr. Woodard’s specific 

objections to the Ohio clemency procedure was constitutional.  Justice O’Connor’s 

opinion commanded the votes of four Members of the Court (herself and Justices 

Souter, Ginsburg, and Breyer).  She agreed with Justice Stevens in rejecting the 

late Chief Justice’s position that the Due Process Clause did not apply to clemency.  

She disagreed with Justice Stevens, however, in finding a remand unnecessary on 

the facts in this case.  She found that due process applied, but that the Ohio 

procedures in question satisfied it.  In discerning the holding of Woodard, 

differences between her opinion and the separate opinion of Justice Stevens must 

be resolved in favor of hers because it is the narrower of the two.  See, e.g., Panetti 

v. Quarterman, 127 S.Ct. 2856 (2007) (citing Marks v. United States, 430 U.S. 

188, 193-94 (1977)). 

1. In their opinions reflecting the position of five 
Members of the Court, Justices O’Connor and 
Stevens rejected the denial of judicial protection 
of access to the clemency process. 

 
Both the O’Connor and Stevens opinions reasoned that as long as the 

condemned person is alive, he had an interest in his life that the Due Process 
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Clause protects.  523 U.S. at 288-89 & 291-92.  Both cited examples of behavior 

that would at least raise a question under the Due Process Clause:  Justice 

O’Conner wrote of “a scheme whereby a state official flipped a coin to determine 

whether to grant clemency, or in a case where the State arbitrarily denied a 

prisoner any access to its clemency process.”  523 U.S. at 289.  Justice Stevens 

criticized the late Chief Justice’s opinion because it would tolerate “procedures 

infected by bribery, personal or political animosity, or the deliberate fabrication of 

false evidence,” 523 U.S. at 290-91, and the use of “race, religion, or political 

affiliation as a standard for granting or denying clemency.” Id. at 292. 

Justice O’Connor’s opinion draws a distinction between noncapital cases, in 

which the clemency applicant’s liberty interest in being free from confinement has 

been extinguished by a fair conviction and sentence, and capital cases, in which the 

life interest protected by the Due Process Clause lasts as long as the condemned 

person is still alive.  523 U.S. at 289.  Justice Stevens suggests that clemency 

proceedings have become “an integral part of its system for finally determining 

whether to deprive a person of life,” 523 U.S. at 292, with the effect that under 

Evitts v. Lucey, 469 U.S. 387, 396 (1985), a state is obliged to adhere to the Due 

Process Clause.  He also reasons that the life interest in capital clemency 

proceedings requires a higher standard of due-process protection than the rights of 

appellants, probationers, and parolees, because of the qualitative and quantitative 
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differences between death and all other punishments.  523 U.S. at 293-94 (citing 

Gardner v. Florida, 430 U.S. 349, 357 (1977)).  To the extent that death may have 

similarly made a difference for Justice O’Connor in this case, the bulk of her 

opinion does not appear to rely on the distinction between capital and noncapital 

clemency proceedings.  In Herrera, however, she made it clear that she regarded 

clemency as an essential backstop to judicial remedies, both concurring in the late 

Chief Justice’s opinion that discussed it at great length, 506 U.S. at 409-17, and 

specifically mentioning it in her critical two-vote concurrence.  Id. at 421. 

Justice O’Connor found that the specific flaws Mr. Woodard cited did not 

rise to the level which would trigger a cognizable due-process challenge: 

• that 3 days’ notice of his interview and 10 days’ notice of the hearing were 
inadequate; 

• that he did not have a meaningful opportunity to prepare his clemency 
application because postconviction proceedings were pending; 

• that his counsel was improperly excluded from the interview and permitted 
to participate in the hearing only at the discretion of the parole board chair; 
and 

• that he was precluded from testifying or submitting documentary evidence at 
the hearing. 

 
523 U.S. at 289-90.  Each of these criticisms dealt with the internal structuring of a 

remedy rather than with efforts collateral to the remedy to undermine its 

availability in fact.  That the four Justices whose views Justice O’Connor’s opinion 

reflects found these asserted violations to be inadequate to require a remand is of 

little significance to a claim, like the present one, in which the condemned person 
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does not question the contours of the process provided but the undermining of it by 

persons acting under color of state law. 

2. Even the minority opinion by the late Chief 
Justice Rehnquist will not support the willful 
obstruction of clemency representation by 
subordinate state officials. 

 
What Mr. Pondexter challenged does not fall within even Chief Justice 

Rehnquist’s opinion in Ohio Adult Parole Authority v. Woodard, 523 U.S.272, 276 

(1998), to the effect that “procedures” for executive clemency “do no more than 

confirm that the clemency and pardon powers are committed, as in our tradition, to 

the authority of the executive.”  Mr. Pondexter’s claim for relief does not attack or 

question the procedures the Texas Board of Pardons and Paroles or the Governor’s 

Office has established; rather, it challenges acts and omissions of the Texas 

Department of Criminal Justice and Polk County Sheriff and his agents that 

interfere with the efforts of the condemned person and his counsel to invoke those 

very procedures. 

Unlike the situation in Connecticut Bd. of Pardons v. Dumschat, 452 U.S. 

458 (1981), Mr. Pondexter’s grievances do not deal with the decision by the Board 

or the Governor, but with interference by individuals who do not have the 

constitutional or statutory power to make decisions on clemency or even (as the 

Board does) to investigate them.  Cf. Woodard, 523 U.S. at 280-83. 



 
 

11

Even the Rehnquist opinion recognizes that a condemned person retains a 

“residual life interest” broad enough to include a federally protected constitutional 

interest “in not being summarily executed by prison guards.”  Woodard, 523 U.S. 

at 281.  The facts Mr. Pondexter brought before the district court fall within the 

principle of law that the late Chief Justice recognized.  It would be more graphic 

for guards to take Mr. Pondexter into a closet and shoot him twice in the back of 

the head.  But they have no more authority to tie counsel’s hands in the exercise of 

their clemency advocacy than they would to stage a home-made execution.  Both 

involve the abuse of their physical custody over the Plaintiff and their influence 

over correctional officers to put their thumb on death’s side of the scales.  The 

“residual life interest” Chief Justice Rehnquist recognizes may not extend to the 

Governor’s decision itself; but it certainly extends to conduct which, like the 

lynching by guards that he posits, effectively removes the decision from the 

executive officer to whom the state constitution commits it.  The one and the other 

are a usurpation of his constitutional prerogative by subordinate officers who were 

not elected by the people. 

Because even the Rehnquist minority does not completely deny the 

existence of a “life interest” that survives the imposition of a death sentence—and 

disagrees with the Woodard majority only as to the contours of this interest—one 

cannot point to a single vote on the Supreme Court for the proposition that Mr. 
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Pondexter has no constitutionally protected interest in accessing the clemency 

process before the Governor has announced a decision on his application. 

Chief Justice Rehnquist’s opinion rejects the premise that the constitutional 

protection of clemency is broader in a capital case than the Court held it to be in 

the noncapital Dumschat case.  Woodard, 523 U.S. at 281-82.  This rejection 

occurs in the part of the opinion (II) in which he speaks for a minority of four 

(himself and Justices Scalia, Kennedy, and Thomas).  A majority of the Court 

rejected the late Chief Justice’s position that the condemned person’s expectation 

of fair clemency consideration is not more substantial than a noncapital prisoner’s 

expectation that he will be transferred from one prison to another. 

The question before the Court in Dumschat was whether the Due Process 

Clause required the Connecticut Board of Pardons to give a reason for the denial of 

commutation of a sentence of life imprisonment to some lesser penalty.  452 U.S. 

at 459.  Because Dumschat did not involve a challenge to state actors’ 

interference—before a decision had been made—with a procedure the state had 

enacted for the benefit of persons convicted of crime, one cannot say that even the 

Dumschat Court would have approved a rule that, for example, required that 

clemency applications be written in Sanskrit, or recited by memory in falsetto 

while standing on one’s head—let alone that persons acting under color of state 

law could obstruct access to the clemency mechanism. 
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One of the cases the late Chief Justice’s minority opinion cites is Sandin v. 

Conner, 515 U.S. 472 (1995), in which he relates that the Connecticut clemency 

remedy did not inflict an “atypical and significant hardship on the inmate in 

relation to the ordinary incidents of prison life,” but, if the application were 

unsuccessful, simply indicated that the prisoner would have to serve his or her 

sentence.  523 U.S. at 283 (quoting 515 U.S. at 484).  In this case, however, state 

agents are inflicting “atypical and significant hardship” on a capital punishment 

prisoner who is seeking executive clemency and who has counsel working on has 

behalf in pursuit of it.  In one more way, therefore, the Defendants-Appellees 

cannot count even a single vote on the Supreme Court for allowing its privies to 

interfere with clemency before any decision has been announced by the one 

official who has the power to grant or deny clemency. 

In the course of rejecting any due process protection that applies to 

clemency proceedings, the Rehnquist minority says that “the executive’s clemency 

authority would cease to be a matter of grace committed to the executive authority 

if it were constrained by the sort of procedural requirements that [Mr. Woodard] 

urges.”  523 U.S. at 285.  Requiring corrections staff and local law enforcement 

authorities to get out of the way just enough to let counsel do their jobs under the 

ABA and State Bar of Texas Guidelines, see Plaintiff-Appellant’s Opening Brief at 

6-9, would not make the Governor’s decision less a matter of grace.  It would, in 
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fact, make it the Governor’s decision rather than the decision of a prison warden or 

county sheriff, as in the Rehnquist minority’s example of a lynching by guards. 

b. When a state provides a capital clemency remedy, 
interference with advocacy in pursuit of clemency 
violates the Due Process Clause. 

 
In Young v. Hayes, 218 F.3d 850 (8th Cir. 2000), the United States Court of 

Appeals for the Eighth Circuit had occasion to apply Woodard on facts 

substantially similar to those alleged by Mr. Pondexter.  As here, counsel were 

investigating grounds for and seeking evidence in support of executive clemency 

for a Missouri capital prisoner, Mose Young.  Counsel had scheduled a videotaped 

interview of the attorney who, as a public defender, had second-chaired Young’s 

trial.  This interview would have addressed the challenges faced by trial counsel as 

well as the local prosecutors’ practice of striking African-American venire 

members.  By the time of the clemency advocacy, however, the prospective 

interviewee was a subordinate attorney in the prosecutor’s office of the City of St. 

Louis, in which Young had been sentenced to death.  When the elected prosecutor 

threatened the witness’s job if she gave the videotaped statement, counsel for 

Young filed suit under 42 U.S.C. § 1983. 

The Eighth Circuit granted a stay of execution because it found that the 

threat to the clemency witness violated the rule of constitutional law that the 

Woodard majority (reflected by the O’Connor and Stevens opinions) recognized: 
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Such conduct on the part of a state official is fundamentally unfair.  It 
unconscionably interferes with a process that the State itself has 
created.  The Constitution of the United States does not require that a 
state have a clemency procedure, but, in our view, it does require that, 
if such a procedure is created, the state’s own officials refrain from 
frustrating it by threatening the job of a witness. 

 
218 F3d at 853.  The Eighth Circuit relied, in part, on the fact that the elected 

prosecutor’s conduct was close to witness-tampering: 

Indeed, there is reason to think that what the Circuit Attorney did here 
amounts to the crime of tampering with a witness, see Mo. Ann. Stat. 
§ 575.270(1).  This statute provides, in pertinent part: 
 

A person commits the crime of “tampering with a 
witness” if, with purpose to induce a witness or a 
prospective witness in an official proceeding . . . to 
absent himself . . . , or to withhold evidence, information 
or documents, . . . , he:  
 

(1) Threatens or causes harm to any person 
or property; or  
(2) Uses force, threats or deception; . . .  
 

The instant complaint alleges that the defendant Hayes, with the 
purpose of inducing Ms. Geiler to withhold evidence, threatened her 
with loss of her job.  Cf. 18 U.S.C. § 1505 (a comparable federal 
statute). 
 

Id.  Texas has a similar penal statute.  See Tex. Penal Code § 36.05(a) (“A person 

commits an offense if, with intent to influence the witness, he … coerces a witness 

or prospective witness in an official proceeding … to withhold any testimony, 

information, document, or thing…”).  See also Noel v. Norris, 336 F.3d 648, 649 

(8th Cir. 2003) (per curiam) (“… if the state actively interferes with a prisoner’s 
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access to the very system that it has itself established for considering clemency 

petitions, due process is violated”).  The Missouri Supreme Court itself recently 

stayed an execution when prison officials acted to frustrate clemency counsel’s 

collection of information and evidence relevant to her client’s clemency petition.  

See Amended Order, Missouri v. Skillicorn, No. SC78864 (Mo. Aug. 20, 2008) 

(attached as Exhibit 04 to Motion for Stay of Execution). 

3. Defendants have obstructed the efforts of counsel for Mr. 
Pondexter and others in seeking executive clemency. 

 
TDCJ and Polk County officials have interjected themselves and sought to 

thwart counsel’s attempts to obtain evidence that would advance Mr. Pondexter’s 

clemency and legal claims, thereby violating his right to the process that is due 

him—as well as his access to courts.  While there is no constitutional right to 

executive clemency, there is a requirement that, should a state choose to implement 

a process for seeking clemency, “the state’s own officials [must] refrain from 

frustrating it….”  Young v. Hayes, 218 F.3d 850, 853 (8th Cir. 2000).   

The actions of TDCJ and the Polk County Sheriff’s office have 

“unconscionably interfered with a process that the State itself has created.”  Id.  

Defendants have imposed policies and practices that prohibit correctional officers 

from communicating with and providing evidence favorable to Mr. Pondexter—

even on their own time—by fostering an environment in which correctional 

officers have become fearful for their jobs if they speak and by causing the 
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unlawful detention of Plaintiff-Appellant’s agents who were attempting to 

investigate grounds for clemency and judicial relief.  These acts violate Mr. 

Pondexter’s right to access the very remedies the State of Texas itself has 

fashioned for him. 

Respondent argues that Mr. Pondexter’s claims of prejudice resulting from 

his allegations are unsubstantiated.  Of course, it would require a trial or a 

hearing—and the utilization of compulsory process—for Mr. Pondexter to 

substantiate prejudice for his claim by means other than hearsay, because his claim 

is that correctional officers will not speak to him for fear of retaliation by TDCJ.  

The district court, believing it lacked jurisdiction, did not give Mr. Pondexter any 

opportunity to support his claims, as by a hearing.  Mr. Pondexter should not be 

penalized for the district court’s mistake.  Mr. Pondexter’s allegations are specific 

and detailed enough—including support from detailed affidavits regarding the 

detention of counsel’s representatives—to warrant a finding that there is a 

likelihood of success on the merits and to grant a stay of execution.4 

                                                 
4 Respondent contends that Mr. Pondexter’s “incentive to fabricate these dubious 

assertions is obvious.”  Credibility determinations seem absurdly premature at this stage, given 
that no discovery and no hearing have ever occurred.  But in any event, the assertions are sworn, 
and counsel for Respondent would have the opportunity to cross-examine the witnesses at a 
hearing on the merits of the allegations.  As to the allegations concerning TDCJ policy and the 
environment of fear it maintains, these were conveyed by correctional officers directly to counsel 
for Mr. Pondexter, and it is farcical to suggest that these corrections officers have any incentive 
at all to prevaricate in a manner that would benefit Mr. Pondexter. 
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Finally, Respondent’s claim that Mr. Pondexter has not “demonstrated for 

the Court that the clemency board refused his petition due to its tardiness or 

otherwise failed to consider it” and that he “has [not] shown why he could not have 

filed a barebones application and simply supplemented it later” must be based on a 

misunderstanding of Mr. Pondexter’s complaint.  Mr. Pondexter filed a clemency 

petition that will be considered by the Board, and he even supplemented it.5  His 

complaint is that it is deficient, because his investigation was obstructed by persons 

acting under color of state law wholly unconnected to the clemency process.6  Even 

the district court believed Mr. Pondexter’s complaint deserved further 

development. 

B. The Likelihood of Success on Mr. Pondexter’s Clemency Petition 
Is Legally Irrelevant to His Right to Due Process or Whether a 
Stay Ought To Be Granted. 

 
 Respondent asserts that a stay should be denied because “the likelihood of 

success, even if [Mr. Pondexter] were permitted to file a [] complete clemency 

petition, is minimal.”  Respondent’s Brief at 21.  Respondent cites Woodard, 523 

U.S. at 280, for this proposition, but nowhere can Woodard be read to state or even 

                                                 
5 Respondent’s argument that the Texas Board of Pardons and Paroles may grant a 

reprieve if it believes his application is incomplete and requires further supplementation is 
misplaced.  See Respondent’s Brief at 20 n.9.  It is not the Board’s responsibility to protect or 
enforce federal constitutional rights.  That is the duty of the federal judiciary. 

 
6 Respondent’s assertion that Mr. Pondexter “never explains how the alleged interference 

with his investigation … precluded him from timely failing his petition” is curious.  
Respondent’s Brief at 21 n.10.  Mr. Pondexter did timely file his petition.  It was deficient as a 
result of the Defendants-Appellees’ interference. 
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imply that the likelihood of success in the clemency proceeding has any legal 

relevance to the due process question.  For even in the minority portion of Justice 

Rehnquist’s opinion cited to and heavily relied upon by Respondent, the late Chief 

Justice understood that clemency “allow[s] the executive to consider a wide range 

of factors not comprehended by earlier judicial proceedings and sentencing 

determinations.”  Id. at 281.  It would be presumptuous—and would offend notions 

of comity—for a federal court to speculate on the likelihood that grace and mercy 

may be granted by relevant state officials entrusted with that authority under state 

law. 

C. No Equitable Presumption Against the Grant of a Stay of 
Execution Applies Because Mr. Pondexter Could Not Have Filed 
His Action at a Time Such That No Stay of Execution Would 
Have Been Required. 

 
While courts should be mindful of a state’s interest in seeing its criminal 

judgments carried out, and therefore recognize a presumption against granting 

equitable remedies, that presumption is meant to protect against abuse and applies 

“where a claim could have been brought at such a time as to allow consideration of 

the merits without requiring entry of a stay.”  Nelson, 541 U.S. at 650 (2004) 

(emphasis supplied).  It was not possible for Mr. Pondexter to have brought his 

claim at such a time as to allow consideration of the merits without requiring entry 

of a stay. 
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Investigation of the grounds for clemency relief in a capital case begin soon 

after a death-sentenced person is scheduled an execution date, as a clemency 

petition prior to that time is unripe.  Red River County scheduled Mr. Pondexter’s 

execution date of March 3, 2009, on October 7, 2008.  The state court, however, 

did not provide any notice to Mr. Pondexter’s federally-appointed counsel of this 

fact, and he did not receive notice-in-fact until over a week later, on October 17, 

2008, when the order scheduling the execution date was e-mailed to him by a third 

party.7 

Having a scheduled execution date of March 3, 2009, Mr. Pondexter’s 

clemency application was not due under the rules of the Texas Board of Pardons 

and Paroles until Tuesday, February 10, 2009.  Federally-appointed counsel for 

Mr. Pondexter had a petition for writ of certiorari concerning the denial of his first 

federal habeas corpus petition due in the United States Supreme Court on Tuesday, 

December 9, 2009.8 

                                                 
7 Respondent asserts, “Pondexter acknowledges receiving notice of his execution date on 

October 17, 2008, at which time his investigation should have begun.”  Respondent’s Brief at 22 
n.12.  In point of fact, Mr. Pondexter’s clemency investigation began immediately after counsel 
learned of the setting of the execution date. 
 

8 Texas has scheduled Mr. Pondexter’s execution date at a time that will foreshorten the 
Supreme Court’s orderly review of his petition for writ of certiorari concerning the denial of his 
first federal habeas petition.  As this Court is aware, Mr. Pondexter raised weighty ineffective-
assistance-of-counsel claims upon which the district court initially granted Mr. Pondexter guilt-
phase relief.  See Memorandum Opinion, Pondexter v. Cockrell, No. 6:99-cv-00006 (E.D. Tex. 
Sep. 23, 2002).  After that grant of relief was reversed by this Court, Pondexter v. Dretke, 346 
F.3d 142 (5th Cir. 2003), Mr. Pondexter asked the district court to revisit the issue in light of 
subsequent Supreme Court decisions concerning how the Anti-terrorism and Effective Death 
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Mr. Pondexter’s counsel began investigating the grounds for clemency and 

further judicial relief in early November, after learning about the setting of Mr. 

Pondexter’s execution date, preliminarily in the form of document collection, an 

investigative task that precedes on-the-ground investigation in the normal course.  

Document collection continued through the end of December.  In January, 

counsel’s efforts turned to witness interviews.  The Defendants-Appellees’ 

obstruction of Mr. Pondexter’s federally-appointed counsel’s efforts occurred over 

the course of several weeks of investigation in late January 2009, beginning with 

the detention of Harvard law student interns on January 17.  From this date 

throughout the end of January, during which several attempts to interview 

correctional officers occurred, clemency counsel and even Mr. Pondexter himself 

faced obstruction from TDCJ and Polk County officials.  

Mr. Pondexter filed an administrative grievance against TDCJ with respect 

to its obstruction of his efforts to access Texas’s clemency and judicial mechanism 
                                                                                                                                                             
Penalty Act (“AEDPA”) should have applied to Mr. Pondexter’s claims.  The district court, 
although finding Mr. Pondexter’s arguments “compelling,” felt bound by this Court’s prior order 
in the case.  Memorandum Opinion, Pondexter v. Dretke, No. 6:99-cv-00006 (E.D. Tex. Sep. 27, 
2006).  This Court subsequently denied relief directly on the merits.  Texas’s attempt to execute 
Mr. Pondexter at a time that will effectively frustrate orderly Supreme Court review of this 
important issue lessens Texas’s interest in executing Mr. Pondexter at this time.  See Emmett v. 
Kelly, 128 S.Ct. 1 (2007) (statement of Stevens, J., joined by Ginsburg, J., respecting denial of 
certiorari) (“I do, however, remain firmly convinced that no State should be allowed to 
foreshorten this Court’s orderly review of federal constitutional claims of first-time habeas 
petitioners by executing prisoners before that review can be completed. … Both the interest in 
avoiding irreversible error in capital cases, and the interest in the efficient management of our 
docket, would be served by a routine practice of staying all executions scheduled in advance of 
the completion of our review of the denial of a capital defendant’s first application for a federal 
writ of habeas corpus.”). 
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on February 6.  Counsel for Mr. Pondexter then filed an incomplete clemency 

application on February 10, 2009.  He filed this suit three days later.  There are no 

circumstances under which a stay of execution would not have been required to 

remedy the violations on Mr. Pondexter’s due process rights outlined in his 

complaint.  Once Polk County and the Polk County Sheriff Department’s 

interference, and TDCJ’s policy and practice of prohibiting correctional officers 

from communicating with counsel for death row inmates, became apparent to 

counsel for Mr. Pondexter throughout late January, only a stay of execution would 

have enabled Mr. Pondexter to investigate and file a complete clemency request 

with the Texas Board of Pardons and Paroles and the Governor. 

 Respondent contends that “[t]here is no reason Pondexter could have 

brought his suit immediately after the alleged interference.”  Respondent’s Brief at 

22.  This fails to acknowledge that Mr. Pondexter did file suit immediately after 

the alleged interference, literally within days.  Moreover, Respondent fails to 

appreciate that the detention of law students working for counsel did not constitute 

the sum of Mr. Pondexter’s complaint.  It also contemplates the TDCJ’s policy and 

practice of prohibiting correctional officers from speaking freely to counsel for 

death row inmates, which became apparent to counsel for Mr. Pondexter over the 

course of several weeks of attempted interviews. 
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While Respondent makes a half-hearted effort to shove Mr. Pondexter’s 

square complaint into the round Gomez opinion,9 Respondent does not bother to 

actually make an argument that filing suit any earlier would have averted the need 

for the district court to enter a stay of execution.  As Mr. Pondexter pointed out in 

the court below, the injury was such that a stay of execution was required, even 

had Mr. Pondexter filed suit on January 18, 2009, unless Respondent seriously 

contends the district court would have allowed discovery, held a trial, and granted 

him permanent injunctive relief within a matter of days so as to allow him 

sufficient time to investigate grounds for clemency relief.  Indeed, given the 

district court’s view about its jurisdiction, the timing of the filing would have been 

utterly irrelevant, since appeal would have been required to be taken. 

CONCLUSION 

 For the foregoing reasons, Mr. Pondexter requests that this Court hold that 

the District Court erred in concluding that a federal court lacks jurisdiction to enter 

a stay of execution in a civil action properly filed pursuant to 42 U.S.C. § 1983 and 

that it remand the case back to the district court with instructions to consider, under 

the factors enunciated in Nelson, granting a stay of execution so Mr. Pondexter’s 

civil action may be further developed. 

Respectfully submitted, 
 

                                                 
9 Gomez v. United States District Ct. for the Northern Dist. Of Cal., 503 U.S. 653 (1992). 
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Attached for filing in the above styled and numbered cause is Plaintiff-Appellant’s Reply Brief. 
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Jared Tyler 
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Jared Tyler

From: Monica_R_Washington@ca5.uscourts.gov
Sent: Friday, February 20, 2009 2:10 PM
To: Jared Tyler
Cc: ddow@texasdefender.org; 'Kate Black'
Subject: Re: Pondexter, Willie (Execution Date Mar. 3, 2009)

Importance: High

pic02971.jpg (9 KB)

That's fine Jared.  Should be filed by 9:00 a.m by e-mail.
(Embedded image moved to file: pic02971.jpg)

                                                                           
             "Jared Tyler"                                                 
             <jptyler@texasdef                                             
             ender.org>                                                 To 
                                       "Monica R. Washington"              
             02/20/2009 12:02          <Monica_R_Washington@ca5.uscourts.g 
             PM                        ov>                                 
                                                                        cc 
                                       <ddow@texasdefender.org>, "'Kate    
                                       Black'"                             
                                       <kateblack@texasdefender.org>       
                                                                   Subject 
                                       Pondexter, Willie (Execution Date   
                                       Mar. 3, 2009)                       
                                                                           
                                                                           
                                                                           
                                                                           
                                                                           
                                                                           

Hi Monica,

Will it be satisfactory to the Court if we file our brief and request for stay of 
execution first thing Monday morning?  Will email suffice for filing?

Thank you,

Jared Tyler
Texas Defender Service
412 Main St., Suite 1150
Houston, Texas  77002
TEL: (713) 222-7788
FAX: (713) 222-0260
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