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finding, and moves the Court to remand this case to the convicting court for consideration of all 

of the claims for relief presented in his application for post-conviction writ of habeas corpus.  In 

the alternative, Mr. Skinner respectfully moves the Court to stay his execution, presently set for 

March 24, to permit thorough and unhurried resolution of the question whether his March 1 

application is entitled to be considered an “initial” application, or instead is subject to the 

“subsequent application” provisions of art. 11.071, Sec. 5, V.A.C.C.P.    

In support of which motion, Mr. Skinner would show the Court as follows:   

PROCEDURAL HISTORY  

In January 1994, Mr. Skinner was indicted for capital murder in the 31st Judicial District 

Court of Gray County.  He was convicted by a jury and sentenced to death in March 1995.  This 

Court affirmed on direct appeal, and the Supreme Court declined review.  Skinner v. State, 956 

S.W.2d 532 (Tex. Crim. App. 1997); cert. denied, Skinner v. Texas, 523 U.S. 1079 (1998).   

Mr. Skinner’s initial application for post-conviction writ of habeas corpus pursuant to art. 

11.071, V.A.C.C.P., was dismissed as untimely filed.  Ex parte Skinner, Writ No. 20,203-03 

unpublished order (Tex. Crim. App., Dec. 2, 1998).   Thereafter, Mr. Skinner filed a petition for 

writ of habeas corpus in federal district court pursuant to 28 U.S.C. § 2254(d)(1).   

On June 19, 1999, then Governor George W. Bush signed legislation that amended art. 

11.071 in certain respects, effective September 1, 1999.  Among the amendments was a new 

Section 4A(f), which reads in relevant part: 

Notwithstanding any other provision of this article, the court of criminal appeals 
shall appoint counsel and establish a new filing date for application, which may 
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be no later than the 270th day after the date on which counsel is appointed, for 
each applicant who before September 1, 1999, filed an untimely application or 
failed to file an application before the date required by Section 4(a) or (b).  
  
This provision gave Mr. Skinner and a small number of other death row inmates the 

opportunity to re-file their habeas applications in state court.  Two days after this legislation 

became effective, the Texas Attorney General moved the federal district court to dismiss Mr. 

Skinner’s federal habeas petition.  The Attorney General argued that the enactment of this new 

legislation gave Mr. Skinner a previously unavailable state-court remedy that he was required to 

exhaust before he could proceed in federal court.  Mr. Skinner responded that he had no 

objection to re-filing in state court but that, instead of dismissing the federal petition, the court 

should hold it in abeyance.  Otherwise, Mr. Skinner urged, if the state courts denied him relief 

and he was subsequently required to return to federal court, the one-year federal statute of 

limitations would have expired and federal review might well be foreclosed.  The federal court 

agreed that it would be unfair to put Mr. Skinner in the position of potentially forfeiting all 

federal review due to the operation of the federal statute of limitations.  Accordingly, on August 

1, 2000, the federal district court denied the State’s motion to dismiss and granted Mr. Skinner's 

motion to abate for purposes of re-filing in state court. 

On August 30, 2000, Mr. Skinner filed with this Court a “Notice of Counsel and 

Application for Article 11.071 Sec. 4A(f) Filing Date.”   That pleading recited that Mr. Skinner 

had obtained counsel and thus would not require the appointment of counsel pursuant to Sec. 

4A(f).  Because then District Attorney John Mann was in the process of testing never-before-
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tested DNA material, which tests might bear on the issues to be raised in his application, Mr. 

Skinner further requested 180 days to file his application. 

On August 31, 2000, this Court granted Mr. Skinner’s request for a filing date 180 days 

from the entry of the court's order.  The order noted in a footnote, however, that Mr. Skinner's 

federal habeas petition was still pending.  It further observed that, in the past, the Court had 

applied its “habeas abstention doctrine in [such] circumstances,” and stated that Mr. Skinner’s 

forthcoming state application “w[ould] be subject to dismissal under the rule of habeas 

abstention” if his federal petition were “still pending” when he filed his application in state 

court.  Id.   

Concerned that the Court’s language suggested that his state application would definitely 

be dismissed if his abated federal action were still pending when he filed that state application, 

Mr. Skinner sought clarification of that order, which was denied without comment.  Given the 

unacceptable risk that dismissing his federal action would mean foregoing any opportunity at 

eventual federal review of his conviction and sentence, Mr. Skinner chose not to dismiss his 

federal petition but instead to ask this Court to allow his state application to be heard.  He filed a 

motion to that effect simultaneously with the filing of his application for post-conviction writ of 

habeas corpus.   

In the meantime, on or about August 31, 2001, the State submitted a response to Mr. 

Skinner’s habeas application arguing that Texas’s rule of habeas abstention precluded Mr. 

Skinner from having his claims heard in state court as long as an attack on the same judgment 
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was pending in federal court, and that accordingly Mr. Skinner’s application should be 

dismissed.  The State did not address the merits of any of Mr. Skinner’s claims for relief.  On 

September 10, 2001, the convicting court entered an order dismissing Mr. Skinner’s application 

solely under the rule of habeas abstention.  On October 10, 2001, this Court similarly dismissed 

that application, invoking the rule of habeas abstention.  Ex parte Skinner, Writ No. 20,203-04 

(Tex. Crim. App. October 10, 2001).  

Mr. Skinner’s federal habeas case was then reopened, and eventually proceeded to 

judgment.  See Skinner v. Quarterman, No. 2:99-CV-0045, 2007 WL 582808, at *1 (N.D. Tex. 

Feb. 22, 2007) (not designated for publication) (denying relief).  The United States Court of 

Appeals for the Fifth Circuit affirmed.  Skinner v. Quarterman, 576 F.3d 214, 216 (5th Cir. 

2009).  Mr. Skinner filed a petition for writ of certiorari seeking review of the Fifth Circuit’s 

decision.  The Supreme Court denied that petition on March 1, 2010. Skinner v. Thaler, 

___U.S.___, No. 09-7784 (2010).  With that action, the Court finally brought to an end Mr. 

Skinner’s federal habeas proceeding.      

On March 1, as soon as the Supreme Court denied certiorari in Mr. Skinner’s federal 

habeas proceeding, Mr. Skinner filed an application for post-conviction writ of habeas corpus in 

the convicting court.  As noted, on March 3 the convicting court entered an order finding that 

Mr. Skinner’s application was governed by the “subsequent application” provisions of art. 

11.071, Sec. 5, V.A.C.C.P., and directed the clerk to forward the record to this Court for review.1  

                                                 
1 The pending March 24 execution date was set by order of February 16, after the convicting 



 

 
 
MOTION FOR REMAND TO CONVICTING COURT 
OR, IN THE ALTERNATIVE, FOR STAY OF EXECUTION 
(Ex parte Skinner) - 6 

ARGUMENT 

THE CONVICTING COURT ERRED IN CHARACTERIZING MR. 
SKINNER’S MARCH 1 APPLICATION AS “SUBSEQUENT”; BECAUSE  
MR. SKINNER HAS NEVER HAD THE POST-CONVICTION REVIEW 
TO WHICH STATE LAW ENTITLES HIM, HIS MARCH 1 
APPLICATION CONSTITUTES HIS INITIAL APPLICATION FOR 
RELIEF. 
 
Article 11.071, Sec. 4A(f) of the Texas Code of Criminal Procedure provides that 

Notwithstanding any other provision of this article, the court of criminal appeals 
shall appoint counsel and establish a new filing date for application, which may 
be no later than the 270th day after the date on which counsel is appointed, for 
each applicant who before September 1, 1999, filed an untimely application or 
failed to file an application before the date required by Section 4(a) or (b) . . . .  
 

Id.  As noted supra, Mr. Skinner is an “applicant who before September 1, 1999, filed an 

untimely application,” and thus is covered by this provision.   

While this Court did establish a new filing date for Mr. Skinner’s application for post-

conviction writ of habeas corpus, when he filed that application this Court was unable to 

entertain the merits of his claims because of Texas’s habeas abstention doctrine.  See supra.   

Mr. Skinner’s case was continuously under review by the federal courts from that date—

October 10, 2001—to Monday, March 1, 2010.  At every moment in the interim, Texas’s rule of 

habeas corpus abstention blocked the only path by which Mr. Skinner could have obtained state 

court review of his federal constitutional challenges to his conviction and sentence.  The “two-

forum” bar lifted only when the Supreme Court denied Mr. Skinner’s petition for writ of 

                                                                                                                                                             
court vacated its earlier order (entered on October 20, 2009, without notice to Mr. Skinner or his 
attorneys), directing that Mr. Skinner be executed on February 24.   
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certiorari in Skinner v. Thaler, No. 09-7784, on March 1, and Mr. Skinner filed his application 

for post-conviction review in the convicting court the same day.   

In every case in which this Court has refrained from exercising post-conviction habeas 

corpus jurisdiction on the ground that the same judgment was simultaneously under review in a 

federal court, it has opened the door to state court once federal review was no longer ongoing.  

See, e.g., Ex Parte Soffar, 143 S.W.3d 804, 807 (Tex. Crim. App. 2004) (dismissing state habeas 

application while same conviction was being challenged in federal court, “without prejudice” to 

re-filing in state court upon conclusion of federal proceedings); Ex parte Green, 548 S.W.2d 

914, 916 (Tex. Crim. App. 1977).  While it is true that in most cases the applicant returned to the 

state forum before the federal court proceeded to final judgment, nothing in the Texas statutes 

governing the availability of post-conviction habeas corpus review to death-sentenced prisoners 

suggests that such review is not available if an inmate has already pursued federal post-

conviction review.2  To hold otherwise would be to treat the Texas habeas corpus abstention rule 

as a waiver or forfeiture doctrine, a view impossible to reconcile with this Court’s express 

characterization of habeas abstention as a prudential rule intended to insure that the federal and 

state sovereigns do not collide when exercising their respective post-conviction habeas corpus 

jurisdictions.   

                                                                                                                                                             
 
2 Certainly, when a Texas courts invokes the habeas abstention rule, it is not ruling on the merits 
of the applicant’s claims, as would give rise to a res judicata or law-of-the-case bar.  See, e.g., 
Carter v. Estelle, 677 F.2d 427, 448 (5th Cir. 1982) (“the result of the Texas habeas abstention 
rule” is that the state court “may not consider [the petitioner’s claims] on the merits”).  
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As this Court has explained, “State and federal courts share concurrent habeas corpus 

jurisdiction to review the constitutional legitimacy of a conviction or death sentence obtained in 

state court,” and rules like the habeas abstention doctrine and the doctrine of exhaustion of state 

remedies “are designed so that, in exercising their concurrent jurisdictions, the respective courts 

can (to put it colloquially) stay out of one another’s way.” Ex parte Moreno, 245 S.W.3d 419, 

428 (Tex. Crim. App. 2008).  Such doctrines “are not jurisdictional,” and “[i]t does not encroach 

upon any federal prerogative for us to entertain rehearing of an initial [state] writ after federal 

proceedings have been resolved against the applicant.”  Id.; see also id. (finding “nothing in the 

fact that the applicant has been denied relief in his federal habeas proceedings that would 

somehow inherently deprive this Court of the authority, under our own state rules, to reconsider” 

its disposition of his original state habeas application).  If this Court can freely reconsider its 

disposition of an initial writ that was adjudicated on the merits adversely to an applicant even 

after the applicant has unsuccessfully sought relief in federal court, then surely it would not 

afford less consideration to an applicant who has never had an opportunity to have the same 

judgment reviewed in state court due to the application of Texas’s prudential habeas abstention 

doctrine.  

This Court has never suggested that Texas’s habeas abstention doctrine precludes state-

court review once the conclusion of federal proceedings lifts the “two-forum” bar.3   Indeed, this 

                                                                                                                                                             
 
3 Nor have the federal courts made any such assumption.  See Carter, 677 F.2d at 448-49 (While 
“an available state remedy is not open to [the petitioner] Carter now, [it] will be at some point in 
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Court suggested quite the contrary in Ex parte Hernandez, No. WR-37,204-01 (Tex. Crim. App. 

1999) (not designated for publication) (denying relief).  That case involved an indigent death-

sentenced Texas prisoner who, by the time he approached this Court seeking review, had already 

unsuccessfully sought habeas relief in federal court, from both the federal district court and the 

Fifth Circuit.  See Hernandez v. Johnson, 108 F.3d 554 (5th Cir. 1997), cert. denied, 522 U.S. 

984 (1997) (describing course of federal habeas corpus proceedings).  Once Mr. Hernandez’s 

federal habeas corpus case had come to an end, he sought appointment of counsel and an 

opportunity for post-conviction habeas corpus review in state court, and this Court provided both 

without hesitation. 

Mr. Skinner’s federal habeas proceedings have concluded and the Texas habeas 

abstention doctrine no longer precludes the state courts from entertaining his claims.  

Accordingly, Mr. Skinner is entitled to state court review of any available federal challenges to 

his conviction and sentence.  Because he has never had such review, his application cannot 

properly be characterized as “subsequent.”   

Indeed, barring Mr. Skinner’s March 1 application under art. 11.071, Sec. 5 would 

directly and impermissibly frustrate the Legislature’s aim in enacting art. 11.071, Sec. 4A(f).  As 

explained supra, while Mr. Skinner originally was found in 1998 not to have shown good cause 

for the late filing of his habeas application, the Texas Legislature thereafter amended the relevant 

statutes, reviving Mr. Skinner’s right to post-conviction habeas corpus review in state court.   

                                                                                                                                                             
the future. The remedy will become available when Carter finishes his federal litigation.”).   
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The Legislature manifestly intended to guarantee inmates in Mr. Skinner’s position the same 

right to such review as they would have enjoyed if their appointed lawyers had not filed their 

applications out of time without good cause in the first place.  Nothing in Sec. 4A(f) expresses 

any intention to exclude from its coverage inmates like Mr. Skinner who, by the time Sec. 4A(f) 

was enacted, had already been forced by the federal statute of limitations to file their applications 

for post-conviction review in federal court.  Invoking the habeas abstention doctrine to bar Mr. 

Skinner from returning to state court to take advantage of Sec. 4A(f) and then treating his March 

1 application as a “subsequent” application would deny him the scope of review the Legislature 

plainly intended for him to have when it enacted Sec. 4A(f).  

Finally, it would be particularly inequitable to treat Mr. Skinner’s March 1 application as 

a “subsequent” one in light of this Court’s decision modifying the habeas abstention doctrine in 

Ex Parte Soffar, supra.   Soffar had a habeas petition pending in federal court when the Supreme 

Court held it unconstitutional to execute a person with mental retardation.  See Atkins v. 

Virginia, 536 U.S. 304 (2002).  Soffar then filed a subsequent habeas application in state court, 

arguing that Atkins applied retroactively to him.  After exhaustively reviewing the history and 

rationale for the habeas abstention doctrine, this Court determined that an exception to that 

doctrine was warranted in cases where the federal proceeding was stayed: 

The [habeas abstention] doctrine worked well in an era in which there were no 
federal or state time limits within which to bring habeas corpus writs and no limit 
upon the number of writs an applicant could file. We believe, however, that 
judicially created doctrines may, and sometimes should, be modified when they 

                                                                                                                                                             
 



 

 
 
MOTION FOR REMAND TO CONVICTING COURT 
OR, IN THE ALTERNATIVE, FOR STAY OF EXECUTION 
(Ex parte Skinner) - 11 

no longer serve the jurisprudential interests for which they were originally 
crafted. We therefore modify our [habeas] abstention doctrine to permit 
consideration of the merits of a subsequent writ, not otherwise barred by article 
11.071, § 5, if the federal court having jurisdiction over a parallel writ enters an 
order staying all of its proceedings for the applicant to return to the appropriate 
Texas court to exhaust his state remedies. 

 
Soffar, 143 S.W.3d at 807.4  See also Shillereff v. Quarterman, 304 F. App’x 310, 311 n.1 (5th 

Cir. 2008) (per curiam) (not designated for publication) (observing that “the two-forums [sic] 

rule is not longer applied in Texas” when the federal proceeding has been stayed).  Thus, in 2004 

this Court embraced the very same exception to the habeas abstention doctrine that Mr. Skinner 

had unsuccessfully urged it to adopt in 2001.  Moreover, the Court now routinely entertains 

applications filed by death-sentenced prisoners whose federal cases are procedurally 

indistinguishable from Mr. Skinner’s at that time.  See, e.g., Ex parte Hunter, 2010 WL 360453 

(Tex. Crim. App. 2010) (reviewing habeas application by death-sentenced prisoner 

simultaneously seeking relief in federal court, where the federal court had stayed proceedings on 

his pending federal petition).  It would be draconian indeed if the two-forum rule were 

nevertheless applied to deny Mr. Skinner the opportunity to file an initial application both while 

his federal proceeding was pending (but abated) and after that proceeding was terminated. 

The habeas abstention bar has been lifted by the conclusion of federal habeas 

proceedings.  Accordingly, Mr. Skinner is entitled to file an application for post-conviction writ 

                                                 
4 In Soffar itself, the federal court had not stayed the habeas proceeding, so this Court dismissed 
his state application, but “without prejudice” to its being re-filed once the federal proceeding was 
concluded.  Soffar, 143 S.W.3d at 807. 
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of habeas corpus in the convicting court, and to have that application treated as his initial 

application for such relief.   Accordingly, this Court should remand to the convicting court for it 

to consider the merits of all Mr. Skinner’s claims for relief.5  

IN THE ALTERNATIVE, THE COURT SHOULD STAY MR. SKINNER’S 
EXECUTION AND FILE AND SET THE PRESENT CASE FOR 
SUBMISSION ON THE QUESTION WHETHER MR. SKINNER’S 
MARCH 1 APPLICATION SHOULD PROPERLY BE CHARACTERIZED 
AS “INITIAL” OR “SUBSEQUENT.”  
 
For the reasons set out in detail above, Mr. Skinner respectfully submits that it is clear 

that his March 1 application cannot be labeled “subsequent,” and that the convicting court erred 

in so finding.  If this Court has any doubt about the correctness of the convicting court’s 

conclusion, however, it should give the question plenary consideration without the pressure of an 

imminently approaching execution date.  This is a particularly appropriate course of action in the 

present case, because the very lawfulness of that execution date depends on how Mr. Skinner’s 

March 1 application is characterized.  Thus, if the Court does not agree that the convicting court 

clearly erred in finding Mr. Skinner’s March 1 application to be a “subsequent” one, the Court 

should stay Mr. Skinner’s execution and file and set his case to decide whether Mr. Skinner’s 

March 1 application should properly be characterized as “initial” or “subsequent.”  Briefing and 

argument would permit the Court to review that important issue fully and resolve it accurately.   

                                                 
5 If this Court finds that the convicting court erred in not characterizing Mr. Skinner’s March 1 
application as an “initial” application, that holding will also effectively require the convicting 
court to vacate its order scheduling Mr. Skinner’s execution for March 24.  See art. 43.141, 
V.A.C.C.P. (where an “initial application under Article 11.071” is filed, no execution date may 
be set by the convicting court until this Court has completed its review of the application).    
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PRAYER FOR RELIEF 

 Wherefore, Mr. Skinner respectfully requests that this Court: 

1) Remand this case to the convicting court with instructions to treat Mr. 
Skinner’s March 1 application as his initial application for relief, and to 
conduct further proceedings consistent with that characterization as 
required by art. 11.071, V.A.C.C.P.;  

 
2) In the alternative, grant a stay of execution and file and set this case for 

submission to decide, after full briefing and argument, whether Mr. 
Skinner’s March 1 application should properly be characterized as 
“initial” or “subsequent;”  

 
3) Grant such other relief as law and justice require.  

 
 

Respectfully submitted, 
 

 
Robert C. Owen 
Texas Bar No. 15371950 
Capital Punishment Center, School of Law 
The University of Texas at Austin 
727 East Dean Keeton Street 
Austin, Texas 78705-3224 
(512) 232-9391 (voice) 
(512) 232-9171 (fax) 

 
ATTORNEY FOR 

      HENRY W. SKINNER 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on March 9, 2010, I served a true and correct copy of the foregoing 
motion on the following persons by placing those copies with a commercial carrier for delivery 
on March 10, 2010:  
 
 Hon. Lynn Switzer, District Attorney 

205 North Russell Street, Suite 413 
Pampa, TX  79065 
(806) 669-8035 

 
I further certify that on March 9, 2010, I provided an electronic copy of this motion to counsel 
for the State via electronic mail.  
 

        
       _________________________ 
       Robert C. Owen 




