
        1  

 
 
 

 

 
 
 

THE STATE OF TEXAS 

NO. 5216 
 
 

§ 

 
 
 

IN THE 31ST JUDICIAL 

 §  

vs. § DISTRICT COURT OF 

 §  

HEN RY W . SKINN ER § GRAY COUN TY, TEXAS 

   

THIRD ADVISORY REGARDING RESULTS OF DNA T ESTING 
 
 
 Pursuant to an agreement between Mr. Skinner and the State,  

evidence was submitted in April to a private laboratory (The Bode 

Technology Group, Inc., of Lorton, Virginia) for mitochondrial DNA 

testing, the third round of DNA testing in this case.  On August 6, 

Bode issued its report concerning the results of this mitochondrial 

DNA testing.  See Exhibit 1 (attached).  The purpose of this advisory 

is to notify the Court about those exculpatory mitochondrial DNA test 

results.  

The mitochondrial testing involved four human hairs found in 

victim Twila Busby’s hands when her body was examined after her 

death. Microscopic visual examination by the Texas Department of 

Public Safety crime lab revealed that none of these hairs were similar 

to the victims’ hair, see Exhibit 2 (attached), but conventional DNA 

testing failed to produce a profile that would point to their origin.  



        2  

 
 
 

Accordingly, the four hairs were submitted for mitochondrial DNA 

testing.1  

The mitochondrial DNA test results show that one of the hairs 

came from Mr. Skinner.2  See Exhibit 1 at 3.  That result is 

unremarkable.  Mr. Skinner lived in the house and even the State has 

conceded that his hair could incidentally have been on the carpet and 

picked up on Ms. Busby’s hands when she fell to the floor. 3 

                                                           
1 An additional item was originally submitted for mitochondrial DNA testing: 

the extract remaining from the previous DNA testing of a carpet sample from 

the bedroom shared by Randy Busby and Elwin Caler (identified in earlier 

pleadings as court order item no. 36, DPS Lab item number 1.42).  In July, the 

laboratory advised counsel for Mr. Skinner that under its protocol, the volume 

of extract remaining was insufficient to allow complete mtDNA testing of this 

item.  

2 Because mitochondrial DNA is only passed on from the mother to her 

children, people who are maternally related share the same mitochondrial 

DNA profile.  As a consequence, the results of such testing can only identify a 

group of related persons in a matrilineal line, rather than a particular 

individual, as the possible source of a given sample.  While it would therefore 

be most precise to say that this hair was identified as coming from someone in 

Mr. Skinner’s maternal line, we do not hesitate to say that it almost certainly 

belonged to Mr. Skinner, who lived in the house and whose hair was likely 

everywhere. 

3 See Tr. Vol. 28 at 1029-1033 (testimony of State’s criminalist Gary Stallings 

that finding hair from Mr. Skinner in Twila’s hands would have had little 

evidentiary significance, because he lived in the house where the murders took 

place). 
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The test results regarding the other three hairs, however, are 

significant and exculpatory.  The mitochondrial DNA testing showed 

that those three hairs came from the maternally related line of 

persons that included the victims.  See Exhibit 1 at 2-3.  However, 

microscopic visual examination by the DPS crime lab has already 

excluded the victims themselves as potential sources for these visually 

distinct hairs.  Therefore, the hairs must have come from a maternal 

relative of the victims.  And while such relatives might have visited 

the house from time to time, it is highly unlikely that three of their 

hairs would have found their way into Ms. Busby’s hands by 

incidental contact. 

These mitochondrial DNA test results are exculpatory because 

they support the inference that Robert Donnell – a maternal relative 

of the victims and the man who stalked Ms. Busby and frightened her 

with crude sexual advances at a New Year’s Eve party less than an 

hour before she was murdered – committed the crimes, rather than 

Mr. Skinner.  This inference is mutually reinforced by the following 

circumstances: 

 Mr. Donnell regularly and violently threatened his 

own wife with bodily harm and death; 
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 Mr. Donnell showed absolutely no emotion when 

informed by the police that his niece and her two sons 

had been murdered; 

 Mr. Donnell was seen frantically washing out his 

vehicle – scrubbing his old pickup truck down to the 

metal floorboards with an astringent cleaner – just two 

days after the murders; 

 Mr. Donnell has been identified by a witness as the 

owner of a blood-stained windbreaker jacket found 

next to Twila Busby’s body, which police collected as 

evidence from the crime scene and submitted to the 

crime laboratory in 1994.4 

Texas law routinely treats all these circumstances as supporting an 

inference of guilt.5   

                                                           
4  At present, the State claims to have lost this jacket, so that it cannot be 

subjected to DNA testing.  

5 For example, Donnell's bizarrely emotionless reaction when told of the 

murders of his niece and her sons is exactly the kind of evidence the Court of 

Criminal Appeals has held to support a finding of guilt.  Guevara v. State, 152 

S.W.3d 45, 50, 50 n.22, 51 (Tex. Crim. App. 2004) (evidence supported jury's 

guilty verdict where it indicated, inter alia, that the defendant “showed little to 

no emotion after discovering his [murdered] wife” and did not “appear to be 

upset at the crime scene”); see also, e.g., Temple v. State, 342 S.W.3d 572, 589 
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In advisories previously filed with the Court and distributed to 

the media, the State has maintained that its case against Mr. Skinner 

was bolstered by the results of DNA testing in 2012 and 2013.   The 

results of this recent mitochondrial DNA testing place those earlier 

                                                                                                                                                                                

(Tex. App. – Houston [14 Dist.] 2010) (evidence that the defendant, despite 

knowing his wife had been murdered, on the day of the murder “did not appear 

to be upset,” behaved calmly, and did not appear to cry, “support[ed] an 

inference of [his] guilt”); Stevens v. State, 234 S.W.3d 748, 778 (Tex. App. – 

Fort Worth 2007) (jury's verdict of guilt was supported by, inter alia, the fact 

that “on the day of [the victim's] death, Stevens showed a lack of emotion” 

when made aware of the victim's death); In re V.M.D., 974 S.W.2d 332, 348 

(Tex. App. – San Antonio 1998) (jury's finding that juvenile engaged in 

delinquent conduct by committing capital murder was supported, inter alia, by 

the fact that she “showed little emotion regarding the deaths of [the child 

victims]”).  Similarly, Donnell's frantic efforts immediately after the murders 

to clean out and disinfect his beat-up old pickup truck are also probative of a 

consciousness of guilt, which in turn is substantive circumstantial evidence of 

guilt.  Guevara, 152 S.W.3d at 50 (“Attempts to conceal incriminating evidence 

. . . are probative of wrongful conduct and are also circumstances of guilt”) 

(citation omitted); see also, e.g., Wells v. State, 578 S.W.2d 118, 119 (Tex. Crim. 

App. 1979) (attempts to conceal incriminating evidence indicate guilt); Lair v. 

State, 265 S.W.3d 580, 584 (Tex. App. – Houston [1 Dist.] 2008) (“conduct 

indicating a consciousness of guilt” includes “attempts to ... conceal or destroy 

evidence”); Torres v. State, 794 S.W.2d 596, 598 (Tex. App. – Austin 1990, no 

pet.) (noting that conduct showing consciousness of guilt is “perhaps one of the 

strongest kinds of evidence of guilt”).  In Brown v. State, 657 S.W.2d 117, 119 

(Tex. Crim. App. 1983), the Court of Criminal Appeals emphasized that 

“conduct of the accused showing a consciousness of guilt . . . would be 

admissible as a circumstance tending to prove that he committed the 

[criminal] act.” Id. (citing cases going back to Love v. State, 29 S.W. 790 (Tex. 

Crim. App. 1895)). 
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results in a starkly different light, and show that any conclusion 

about their weight was premature.   

For example, the fact that Mr. Skinner’s blood was found on 

some of the items tested, including a knife likely used in the murder,  

does not dispel the substantial doubts about his guilt that led to DNA 

testing in the first place.  Mr. Skinner innocently came into daily 

contact with the handle of the kitchen knife that tested positive for 

his DNA, and on the night of the crime he was severely bleeding from 

a cut on his hand.  The presence of Mr. Skinner’s blood on other 

surfaces throughout the house also adds nothing to what was already 

known, as other evidence (such as Mr. Skinner’s handprint in the 

bedroom occupied by Randy Busby and Elwin Caler) had already 

shown that he moved about the murder scene while injured and 

stuporous from alcohol and drugs.  Moreover, the fact that only Mr. 

Skinner’s blood – and not that of any of the victims – was found on the 

knobs of the doors through which Mr. Skinner made his way out of the 

house strongly suggests that he was not the assailant.  Finally, it 

remains significant that testing revealed an unidentified DNA profile, 

belonging to someone other than Mr. Skinner or the victims, mixed in 

a bloodstain on the carpet of the bedroom shared by Randy Busby and 



        7  

 
 
 

Elwin Caler.  In light of all these circumstances, it is apparent, now 

that the mitochondrial DNA testing has been completed, that the 

doubts about Mr. Skinner’s guilt are far too weighty to allow his 

execution to proceed.   

In compliance with the agreements previously entered in this 

case, the parties will confer to determine whether technology exists 

that would allow additional DNA testing that could produce 

potentially relevant results, and will advise the Court of their 

conclusion.   

      Respectfully submitted, 
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EXHIBIT 1 













 

 

 

 

 

 

 

 

 

 

EXHIBIT 2 
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CERTIFICATE OF SERVICE 

 

 

 This certifies that true and correct copies of the foregoing Advisory were 

served upon counsel for the State of Texas by placing the same into the United 

States Mail, first-class postage prepaid, addressed to 

 

Edward L. Marshall 

Office of the Attorney General  

P.O. Box 12548 (MC 067) 

Austin, TX  78711-2548 

 

and to 

 

Office of the District Attorney 

31st Judicial District of Texas 

P.O. Box 1592 

Pampa, TX  79006 

 

on the 29th day of August, 2013.   On that same date, a copy was also 

provided via electronic mail to 

edward.marshall@texasatttorneygeneral.gov  

 

 

 
 

ROBERT C. OWEN 

Texas Bar No. 15371950 
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