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QUESTIONS PRESENTED

(CAPITAL CASE)

The United States District Court for the Northern District of Alabama granted sentencing
relief in this capital case where inexperienced trial counsel failed to investigate or present any of
a wealth of available evidence of chronic child abuse, family alcoholism or neglect, holding that
there was a reasonable probability under the circumstances of this case that a sentencer hearing
that evidence would have imposed a sentence other than death on William Glenn Boyd.  Over
dissent, a majority of a panel of the Court of Appeals for the Eleventh Circuit reversed.  The
panel found that Boyd could not show prejudice because, whenever a capital case falls into one
of several broad categories, which it found that Boyd’s did, no amount of unpresented mitigation
will ever suffice to establish the “prejudice” prong of the ineffectiveness inquiry under
Strickland v. Washington. 

1. Does the Eleventh Circuit rule, applied in this case and generally as a matter of
circuit precedent, that whenever a defendant’s crime is deemed to have been
“carefully planned, or accompanied by torture, rape or kidnapping,” no amount or
kind of traumatic experience or dysfunctional upbringing in a defendant’s
background left unexplored by trial counsel and unknown to the sentencer can
suffice to establish the “prejudice” required by the second prong of Strickland v.
Washington, conflict with this Court’s repeated interpretations and applications of
Strickland?

2. Although the Eleventh Circuit recognized that the Alabama post-conviction
courts had made a glaring error of federal constitutional law when, in determining
whether prejudice resulted from the failure of petitioner’s trial attorneys to
investigate and present mitigating evidence, the state courts ruled that only
evidence which has a “causal relationship” to the aggravating features of the
crime is mitigating, the majority of the panel nevertheless discounted petitioner’s
evidence of a traumatic upbringing on the ground that it did not “alter” the
statutory aggravators found by the trial court or otherwise change the facts
associated with the offense.  Does this conception of mitigation, regularly seen in
Eleventh Circuit case law, distort and unduly narrow the Court’s holdings in
Tennard v. Dretke and Smith v. Texas that the absence of a causal nexus between
the circumstances of a capital defendant’s upbringing and the crime does not
deprive those circumstances of mitigating force?
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JURISDICTION 
 

 The Court of Appeals entered its decision on January 8, 2010, and denied Boyd’s timely 

filed petition for rehearing on March 22, 2010.  On June 7, 2010, Justice Thomas granted Boyd’s 

motion for a sixty-day extension of time in which to file his petition for writ of certiorari.  This 

Court has jurisdiction under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL PROVISIONS INVOLVED 
 

This case involves the Sixth, Eighth, and Fourteenth Amendments to the United States 

Constitution which are reprinted in relevant part in the accompanying Appendix (“App.”) at D-1. 

OPINIONS BELOW 

 The January 8, 2010 opinion of the Court of Appeals is reported at Boyd v. Allen, 592 

F.3d 1274 (11th Cir. 2010) and is reprinted at App. A1-A37.  The opinion of the United States 

District Court for the Northern District of Alabama granting sentencing relief is unreported and 

is reprinted at App. B1-B60.  The decision of the Alabama Court of Criminal Appeals denying 

Boyd’s post-conviction petition is reported at Boyd v. State, 746 So.2d 364 (Ala. Crim. 

App.1999) and is reprinted at App. E1-E51.   

STATEMENT OF THE CASE 
 

A. Introduction 

The split Eleventh Circuit panel reversed a grant of penalty phase relief in this case by 

relying on an anomalous, self-created rule that is in conflict with the decisions of every other 

circuit and with this Court’s precedents.  The Court of Appeals held in Boyd v. Allen, 592 F.3d 

1272, 1297 (11th Cir. 2010) as it has elsewhere that if a capital case falls into one of several 
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broad categories -- including offenses involving planning, kidnapping, rape or torture -- a habeas 

petitioner will never be able to show prejudice no matter how egregious trial counsel’s 

performance because those crimes cannot be mitigated.   Although it has recognized that this 

categorical rule encompasses “many death penalty cases,” see, e.g., Payne v. Allen, 539 F.3d 

1297, 1318 (11th Cir. 2008), the Court of Appeals nevertheless consistently holds that the facts 

of the crimes in these cases will outweigh “any prejudice” caused by trial counsel’s failures to 

investigate or present evidence at sentencing, no matter how compelling the unpresented 

mitigation.  Boyd, 592 F.3d at 1297.  

No other circuit has such a rule.  Indeed, every other court of appeals handling death 

penalty cases, applying this Court’s precedents, has found with facts at least as aggravating as 

those in this case that the failure to present powerful mitigation violates the Sixth Amendment.  

See infra Part I.  The Eleventh Circuit on the other hand has never granted relief under Strickland 

v. Washington, 466 U.S. 668, 687 (1984) once it has found that a capital case, like Boyd’s, falls 

into one of those general categories. 

The rule applied in Boyd’s case is also in sharp conflict with this Court’s precedent.  

Terry Williams’s crimes could not be mitigated under the Eleventh Circuit’s criteria, Williams v. 

Taylor, 529 U.S. 362 (2000); nor could Ronald Rompilla’s.  Rompilla v. Beard, 545 U.S. 374 

(2005).  The Eleventh Circuit Boyd ruling is additionally in conflict with this Court’s holdings on 

mitigation in Smith v. Texas, 543 U.S. 37 (2004) and Tennard v. Dretke, 542 U.S. 274 (2004).  

See infra Part II.   Although this Court has “unequivocally rejected” any test that screens 

mitigation for its connection to the crime itself, see Smith, 543 U.S. at 45, the Eleventh Circuit 
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when assessing prejudice routinely discounts any mitigating evidence that does not “alter” the 

aggravating facts or have some other nexus to the offense.  See Boyd, 592 F.3d at 1300-1301 

(Boyd’s evidence of chronic childhood abuse, neglect, alcoholism and family violence did not 

“alter” the aggravation or establish “statutory mitigating circumstances” connected to the crime). 

The Eleventh Circuit is plainly out-of-step in its assessment of Strickland prejudice in 

capital cases.  Boyd’s case presents an ideal vehicle for addressing and correcting this anomaly.  

Boyd’s trial lawyers did no investigation into his background and put on a bare sketch of a case 

at penalty.  Had they prepared, they would have discovered an abundance of readily available 

evidence of child abuse, family alcoholism, parental neglect, and extreme impoverishment, 

evidence which this Court has long held relevant to an assessment of a capital defendant’s moral 

culpability, but which the court below rendered insignificant in reliance on its own standard.    

The Eleventh Circuit’s rule directly contravenes the jurisprudence of this Court; conflicts with 

the law of every other circuit; and, as the dissent and district court below both clearly recognized, 

led to a result that is constitutionally unsustainable given the facts and circumstances of this case. 

B. The Crime and the Capital Trial 
 

William Glenn Boyd was arrested in March of 1986 in Anniston, Alabama, along with 

co-defendant Robert Denton Milstead, for the murders of Fred and Evelyn Blackmon.   The pair 

first forced Mr. Blackmon, a wealthy local businessman, to a bank at gunpoint to withdraw 

money; Mr. Blackmon and his wife were then kidnapped, robbed of their car, and brought to the 

bank of the Coosa River where they were separated, hit on the head with sticks, and then shot to 

death.  Mrs. Blackmon’s body was stuffed into a barrel and pushed into the river; the body of 
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Mr. Blackmon was found in the trunk of his car. 

Boyd, 20 at the time, and Milstead were charged with multiple counts of robbery, 

kidnapping and murder in the two deaths.  In several statements to the police, both said that there 

had been no plan to hurt the couple but each blamed the other for the shootings. The State of 

Alabama sought the death penalty against both youths, and their separate trials began 

simultaneously in March of 1987 in the Calhoun County courthouse.  Mid-trial, the State offered 

Milstead a life-without-parole sentence in exchange for his testimony against Boyd. 

The trial court had difficulty finding unconflicted counsel for Boyd.  Stephen Levinson 

and Grant Paris ultimately accepted the appointment; a new member of the bar came on later to 

assist.  Neither Levinson nor Paris had tried a capital case before.  Pursuant to the compensation 

scheme then in place in Alabama, each was allowed a total of $1000 for all out-of-court work for 

each phase of the trial. 

The prosecution’s theory at the guilt phase rested largely on Milstead’s account. The jury 

returned a verdict of guilty on all counts at 3:40 p.m. on March 20, 1987.  The penalty phase 

began immediately and, including instructions, lasted only two and a half hours. R. 961-62, 

1020.1  The State put on no new evidence.  Pointing to the facts of the offense, it asked the jury 

to find in aggravation that the offense was committed during a robbery/kidnapping and that it 

was heinous, atrocious or cruel. R. 970, 1002. 

Defense counsel, later citing to a lack of time and money, PCR. Vol. 16, at 108-109, 131-

 
1 “R.” refers to the first five volumes of the trial record. Volumes 6 and 7 contain the clerk’s record and are referred 
to as “CR.” “PCR” refers to the state post-conviction record consisting of 20 original volumes plus two supple-
ments, the first six volumes long and the second, three.  Post-conviction cites include both volume and page number. 
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23, had conducted no investigation. Boyd v. Haley, 1:00-CV-02919-CLS, Doc. 48 (Sept. 28, 

2007) (hereinafter, “District Court Order”), at App. B-14. “Preparation” consisted of Levinson’s 

having asked Boyd’s sister Cynthia Boyd Pierce to write an essay about him.  He asked nothing 

about Boyd’s background and gave her no guidance, suggesting only that she emphasize 

“positive things.”  PCR. Vol. 16, at 153.  Prior to sentencing he handed the essay back, unedited, 

and had her read it to the jury.  Pierce’s cursory testimony noted some events in her brother’s 

young life and people who were important to him. R. 975-988.  Boyd’s mother then took the 

stand to say that she loved her son and that he was remorseful for his actions, R. 993-98; Boyd 

himself, as well as his pastor, also spoke briefly to his remorse. R. 992, 1000.  Counsel gave a 

one-line closing argument. R. 1002 (“You have heard it all. There’s not much I can add.  The 

decision is yours.”)  None of the testimony discussed any abuse, childhood trauma or privation. 

Even with the barest case for life, the death-qualified Alabama jury brought back a 

sentencing verdict of life-without-parole.  R. 1022.   In Alabama, however, a trial judge is 

permitted to override a jury’s sentencing recommendation.  ALA. CODE § 13A-5-47 (e) (1975).  

The trial judge as the ultimate sentencer conducts a separate sentencing proceeding some time 

after receiving the jury’s recommendation.  ALA. CODE § 13A-5-47 (a) (1975).  The trial judge is 

required to consider a pre-sentence investigation report, a procedure which permits defense 

counsel to bring mitigating evidence to the attention of the officer preparing it; and at the judicial 

sentencing proceeding, both parties may present additional evidence in connection with the 

report.  ALA. CODE § 13A-5-47 (b) (1975).   After hearing evidence and argument concerning 

mitigation and aggravation, ALA. CODE § 13A-5-47 (c) (1975), the trial judge must enter specific 
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written findings about the existence or nonexistence of each aggravating and each statutorily 

enumerated mitigating circumstance as well as “any additional mitigating circumstances [which 

the defendant offers as a basis for a life sentence].” ALA. CODE §§ 13A-5-47 (d), 13A-5-52 

(1975).  A judge who decides to override a jury’s life verdict must “state specific reasons for 

giving the jury’s recommendation the consideration he gave it,” Ex parte Taylor, 808 So. 2d 

1215, 1219 (Ala. 2001), and must “state the reasons why” aggravation outweighs mitigation. 

McNair v. State, 653 So.2d 347, 350 (Ala. Crim. App. 1993) (emphasis in original), aff’d after 

remand, 653 So.2d 351 (Ala. Crim. App. 1994), aff’d sub nom. Ex parte McNair, 653 So.2d 353 

(Ala. 1994).   

In Boyd’s case, the judicial sentencing proceeding was held three weeks after the jury’s 

sentencing verdict.  Boyd’s lawyers did not make use of this time to investigate or prepare, 

“stupidly” believing the judge would simply “accept the jury’s recommendation.”  PCR. Vol. 16, 

at 145.  He did not.  The court found two aggravating circumstances:  that the crime was 

committed during a robbery/kidnapping, and that the heinous atrocious or cruel aggravator 

applied.   He did not find a single mitigating circumstance based on the paltry evidence offered 

by defense counsel.  Instead, in mitigation, he weighed only Boyd’s youth and his cooperation in 

assisting the police to locate the bodies of the Blackmons.  CR. 202.   Rejecting the jury’s 

advisory life-without-parole verdict, the judge sentenced Boyd to death.  CR.  203. 

C. Post-conviction and the Case in Mitigation 

Boyd was represented on appeal by Stephen Levinson and another lawyer who was 

suspended from practice during the appeal.  PCR. Vol. 16, at 135.  After his conviction and 
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sentence were affirmed, Boyd filed a timely Petition Pursuant to Rule 20 of the Alabama 

Temporary Rules of Criminal Procedure (now Rule 32) collaterally challenging his conviction 

and sentence on numerous grounds.  On the State’s motion, the trial court summarily dismissed 

all claims other than those alleging ineffective assistance of counsel.  PCR. Vol. 16, at 94, 95, 

100.  The hearing on those claims revealed that counsel did not conduct even a minimally 

adequate penalty-phase investigation, and that, if they had, they would have discovered 

voluminous, compelling, and irrefutable evidence supporting a sentence less than death. 

1. The readily available evidence of child abuse, neglect, alcoholism and trauma 
that counsel failed to investigate  

    
Boyd’s trial counsel Stephen Levinson candidly conceded at the Rule 32 hearing that he 

and co-counsel had been unprepared to save their client’s life.  Stating that they “didn’t have the 

time to do things like this,” PCR. Vol. 16, at 116, he testified that counsel did not ask any 

questions about family violence or neglect or deprivation, did not interview relatives or 

neighbors, and did not attempt to obtain school or social services records.  PCR. Vol. 16, at 131, 

132.  Levinson said he would have been interested in any such evidence, and in an expert who 

could help them with a mitigation case, but he had no money. PCR. Vol. 16, at 131.   

Had counsel conducted a rudimentary investigation, they would have learned that Glenn 

Boyd grew up in a home characterized by unrelenting abuse, familial neglect, and poverty.  

Boyd’s father Butch was incarcerated when Boyd was three months old.  The elder Boyd was an 

alcoholic, notorious among law enforcement, and was in and out of jail throughout Boyd’s 

childhood.  PCR. Vol. 18, at 93.  He failed utterly to support his children.  His violent, 

unannounced returns home terrified young Boyd and his sisters. PCR. Vol. 17, at 24, 28.  He 
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assaulted his wife; beat his aging mother black and blue; attacked his crippled father following 

surgery; and threatened to burn the house down with the children in it.  PCR. Vol. 17, at 20-28, 

188-89, 190-91, 192.  When possible, the children fled the home during the violence against their 

mother, PCR. Vol. 17, at 23-24, 192-193, and often saw their grandparents covered with bruises. 

PCR. Vol. 17, at 25-27.  Butch Boyd bragged about his criminal exploits and told his children 

that he would “teach you how to do this someday.” PCR. Vol. 16 at 191, Vol. 17 at 27. 

Following her divorce from Boyd’s violent and alcoholic father, his mother married Don 

Oliver when Boyd was eight.  Oliver, a brutal man whose philosophy was that “a lesson was not 

learned until blood was drawn,” targeted the children.  He criminally assaulted Boyd and his 

sisters repeatedly and mercilessly.  Id. at 197.   When he was “lucky,” Boyd was beaten just once 

a week.  Id. at 31. Oliver used not only his fists to attack Boyd, but also turned sticks into 

weapons of violence, assaulting Boyd even with his gun.  Id. at 200.  The stepfather kept his gun 

on the coffee table, menacing the children with it (“Okay, who did something wrong today?”) 

and hit the child with it in order to get his attention.   Id. at 190, 200, 34.  Boyd also regularly 

heard his sisters screaming for help; his attempts to help them were met with further assaults.  Id. 

at 218, 281.  On one occasion where Boyd sought to intervene in defense of his mentally 

retarded sister Susie, Oliver beat him from one end of the yard to the other.  Id. at 200-201.   

Oliver’s assaults left Boyd regularly bruised and bloodied on his body and his head.  Id. 

at 42, 200.  His beatings of teenaged Cindy Boyd were so severe that she attempted to kill 

herself; social services removed her from the home at 15.  Id. at 198.  At 16, Cindy escaped for 

good and got married, id, at 38, leaving her younger brother without any helpmate.  In her 
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subsequent visits with him she continued to see Glenn covered in bruises from Oliver’s ongoing 

assaults; she also witnessed a change in his personality.  Id. at 47. When Boyd himself was 15, 

after seven years of Oliver’s physical and psychological attacks, he also fled the home. 

Boyd’s mother neither protected her children from Oliver nor provided for their most 

basic needs.   Mrs. Oliver would sit passively rocking in her chair while her husband assaulted 

Glenn and his two sisters.  Id. at 205-06.  She did not take them to doctors to have their wounds 

treated.  Id. at 40.  Rats crawled in and out of their belongings; when there was insufficient food, 

the children sought nutrients from dirt.  Id. at 207, 208, 228.  Mrs. Oliver was unable to keep her 

appointments to stay on welfare, PCR. Vol. 6, at 1113; Vol. 7, at 1205, 1291; Vol. 17, at 288-89; 

to follow up on recommendations of mental health referrals for the children, id. at 224, or to keep 

them in school.  Id. at 40; PCR. Vol. 8, at 1501, 1502, 1510. When Glenn was eleven, his mother 

attempted suicide. PCR. Vol.17, at 223. Their neighborhood was described as a “war zone” due 

to its rampant violence.  Id. at 11; Vol. 18 at 103-106. 

Suffering from Oliver’s constant beatings and lacking sufficient food at home, Boyd and 

his two sisters fled frequently to the nearby house of their grandparents.  Boyd’s grandfather, 

whom he revered, was nonetheless himself a violent alcoholic, as was his wife. They beat each 

other in front of the children and crawled around the house drunk on their hands and knees.  

PCR. Vol. 17, at 194.  Their drinking regularly jeopardized the children’s health and safety.  

When Boyd hurt himself in their care, his drunken, untrained grandmother tried to stitch up his 

wounds herself, id. at 15, 19; the grandfather had a habit of falling asleep with lit cigarettes and 

setting the house on fire with the children in it. Id. at 194. They forced the 12-year-old Cindy to 
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drive the family home from Florida to Alabama with 6-year-old Glenn beside her while they 

slept off a week-long drinking binge.  Id. at 196, 15-16. 

This and other evidence was presented at the post-conviction hearing through the 

unrebutted testimony of family members, neighbors, a social worker who conducted numerous 

interviews, and even Anniston law enforcement officers aware of the alcoholism and some of the 

domestic abuse in the family.  PCR. Vol. 18, at 70-75, 77-79, 93.  The social work expert, a 

licensed psychotherapist specializing in childhood abuse and trauma, had interviewed and 

assessed hundreds of families in various parts of the country for court-ordered interventions, 

hospital evaluations, crime victim assessments, or other state or local agencies prior to her 

testimony at Boyd’s post-conviction hearing.  Following her numerous interviews and review of 

relevant documents, she testified that 

I would say that, given the families I have assessed over the years 
in different areas of the country, I would say that this is one of the 
worst family situations I have seen in terms of violence and 
neglect, alcoholism.  It certainly ranks up there in the top three or 
four worst cases. 
 

PCR. Vol. 17 at 292-93.   She further testified that Boyd’s appalling life history -- constant 

physical violence, no outside intervention, alcoholic and neglectful caretakers -- left him scarred 

and at higher risk for problems later in life, including criminal behavior.  PCR. Vol. 17 at 228-

231; see also, id. at 181-183, 189, 201, 203, 218-19. 

Contemporaneous records from hospital, social service, educational and other state 

agencies were available to document the family’s alcoholism, failures to address mental health or 

educational needs, poverty, and some of the abuse, had counsel sought them out.  Boyd’s father’s 
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recurring incarcerations and their toll on the family finances were well-documented.  See e.g., 

PCR. Vol. 7, at 1288; PCR. Vol. 5, at 981; PCR. Vol. 12, at 2303, 2311, 2331-33 2313-2330, 

2347-51; PCR. Vol. 13, at 2410, 2424, 2441-43.  Oliver’s vicious beatings peppered records 

from multiple sources.  See e.g., PCR. Vol. 6, 1028; 1019; see also 1026 (“founded child abuse 

complaint”).  Records revealed that Boyd’s grandparents’ alcoholism rendered them unfit as 

caretakers.  See e.g., PCR. Vol. 6, at 1162-64 (court record of Oliver’s child abuse indicating 

placement with grandparents not feasible due to alcoholism); id. at 1016; 1156; PCR. Vol. 10, at 

1875 (medical record noting W.H. Boyd’s alcohol-related organic brain syndrome); see also id. 

at 1877, 1863.  Boyd’s mother’s inattentiveness to the children’s needs was recorded.  See e.g., 

PCR. Vol. 6, at 1000 (mother not following up on children’s needs at school); id. at 1014-1015, 

1020; 1111, 1143; PCR. Vol. 8, at 1413, 1457 (Medicaid and other aid terminated for failure to 

provide verification); PCR. Vol. 8, at 1501 (school records showing Boyd as very young child 

“absent too often to achieve”). Finally, the records alone evinced the family’s grim, stagnant 

condition of impoverishment.  See, e.g., PCR. Vol. 5, at 986-87 (no financial support from either 

parent); at 985 (“Mrs. Boyd really needs help”); PCR. Vol. 7, at 1290 (mother has no income, no 

resources); 1292 (family in “dire need of help”); 1242, 1264, 1229, 1298 (documents noting 

absence of income or support); PCR. Vol. 8, at 1418-1426, 1464-70 (food stamp certifications). 

The State of Alabama’s sole response to Boyd’s powerful life history mitigation was to 

present a psychologist to testify that none of the abuse, alcoholism, parental neglect or destitution 

“caused” Glenn Boyd to kill the Blackmons.  PCR. Vol. 20, at 536.   However, that expert 

agreed fully that Boyd’s was a case of “pervasive” physical abuse, emotional abuse, neglect and 
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impoverishment that was in his view “very well documented.”  Id. at 500, 532, 534, 537.   See 

also id. at 526 (same state expert testifying that social service records “confirmed what I had 

been told, that they grew up in a dysfunctional home that was characterized by neglect and 

physical abuse and emotional abuse”); at 537 (accepting without reservation Boyd’s social work 

expert and lay witness evidence of abuse and neglect). 

2. The state court judgments 

The Alabama post-conviction judge, new to the bench, had never handled a capital 

habeas case.  He initially dismissed Boyd’s entire capital habeas petition outright, but reinstated 

it upon the State’s consent.  PCR. Vol. 16, at 3-4. During the hearing, he repeatedly questioned 

the relevance of the testimony about Boyd’s background to the ineffectiveness inquiry, PCR. 

Vol. 17 at 291; Vol. 18 at 107, 137, and then denied the petition in a cursory order that made no 

mention of the facts. PCR. Vol. 5, at 944.  On appeal, the Alabama Court of Criminal Appeals 

recognized that Boyd’s post-conviction evidence revealed a “terrible” childhood consisting of 

“continual gross poverty; gross physical and emotional abuse; gross neglect; and various 

humiliations.”  Boyd v. State, 746 So. 2d 364, 377, 379 (Ala. Crim. App. 1999).   However, the 

court denied relief, fully embracing the State’s position that, however horrific Boyd’s 

upbringing, it did not directly “cause” him to commit a crime.  See id. at 377-39.  Indeed, that 

court went so far as to discount the mitigation because it did not meet the legal standard for 

insanity, which would have absolved Boyd of criminal responsibility altogether.  See id. at 379. 

The Alabama Supreme Court denied certiorari review. 
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D. The District Court Judgment Granting Relief as to Sentence 

Boyd then filed a timely petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 

in the Northern District of Alabama. On December 7, 2004, the district court entered its first 

order.  The court found the performance of trial counsel at Boyd’s penalty phase objectively 

deficient. 

The performance of Boyd’s trial counsel was objectively deficient, 
because clear and convincing evidence establishes that counsel 
failed to investigate Boyd’s character and background in 
preparation for the penalty phase of trial. . . . Further, there was a 
“wealth” of mitigating information that could have been uncovered 
in a reasonably competent investigation. . . . [C]ounsels’ last 
minute effort to cobble together at least something in the nature of 
mitigating evidence was the product of exigent circumstances.  .  .  
. These errors were “so serious that counsel was not functioning as 
the ‘counsel’ guaranteed the defendant by the Sixth Amendment.” 
 

Boyd v. Haley, 1:00-CV-02919-CLS, Doc. 40 (Dec. 7, 2004), at 58-59 (quoting Strickland v. 

Washington, 466 U.S. 668, 687 (1984)).  As a result of counsel’s failure to investigate, “counsel 

possessed no information from which they could devise a penalty phase ‘strategy,’ or upon the 

basis of which counsel could make professionally competent ‘tactical choices.’”  Doc. 40, at 52. 

The district court initially declined, however, to find Strickland prejudice, stating simply 

that whether more jurors would have voted for life had they heard the available evidence, and 

whether the judge would then have followed their verdict, was “imponderable.”  Id. at 69-70. 

In its second order on the case, following petitioner’s Fed. R. Civ. P. 59(e) motion, the 

district court conducted a full analysis and determined that Boyd had been seriously prejudiced 

by his counsel’s failures.  The court held that the “wealth of testimony” about Boyd’s traumatic 

background was as severe as that found to be prejudicial in Williams v. Taylor, 529 U.S. 362 
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(2000), and that the state court’s reliance on a causal nexus to discount Boyd’s powerful life 

history mitigation was objectively unreasonable within the meaning of §2254(d)(1).  District 

Court Order, at App. B23-B39. Given the “stark contrast” between what was presented to the 

sentencers and what should have been, and given the fact that even without that evidence the jury 

still did not return a death verdict, the district court found that there was a reasonable probability 

of a different result had Boyd’s disadvantaged background with all of its privations and miseries 

been presented to the judge and jury at his trial. 

The State of Alabama appealed this judgment.2 

E. The Eleventh Circuit’s Opinion 

The Eleventh Circuit, over dissent, reversed.   It “assumed” that counsel’s performance 

was deficient, given that it “hinged  .  .  . on the undirected essay of one family member.”  Boyd 

v. Allen, 592 F.3d 1272, 1293 (11th Cir. 2010).  The court also accepted the concession by the 

State of Alabama that precedent required a finding that the “causation” analysis of the Court of 

Criminal Appeals constituted an unreasonable application of this Court’s precedent under § 

2254(d), necessitating de novo review.  Id. at 1295 & n.4; Williams v. Allen, 542 F.3d 1326, 

1343-44 (11th Cir. 2008).  

But even in the face of powerful evidence of a wretched childhood marked by abuse and 

despair, the Eleventh Circuit found that there was not even a reasonable probability of a different 

result, holding that in certain categories of cases mitigating evidence can never make a 

difference.  Noting immediately that this was an override case and thus an Alabama jury had 

 
2Boyd cross-appealed the district court’s denial of guilt-phase relief on claims relating to Milstead’s later 
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deemed death inappropriate, id. at 1313 (Barkett, J., dissenting), the dissent recognized that a 

different result was at least reasonably probable given the nature and extent of the available life 

history evidence that Boyd’s sentencers never heard:  

As in Porter [v. McCollum, 130 S. Ct. 447 (2009)], the trial court 
in Boyd’s case heard nothing about (1) the severe abuse endured 
by Boyd, his mother, and his sisters, including one mentally 
disabled sister, at the hands of their stepfather; (2) the extreme 
poverty and neglect suffered by the children, which included rats 
and snakes crawling through their belongings and eating dirt for 
nutrients; (3) Boyd’s emotionally unstable mother, who was unable 
to care for or protect her children and who attempted suicide when 
Boyd was eleven; (4) Boyd’s alcoholic father destroying the house 
in a rage when he was home from prison, hitting his own parents, 
and abusing Boyd’s mother; and (5) Boyd’s alcoholic grandparents 
crawling through the house drunkenly on their knees, beating each 
other in front of the children, and endangering Boyd and his 
sisters’ lives by, among other things, forcing Boyd’s 
twelve-year-old sister to drive the family car with six-year-old 
Boyd in it. 
 

Id. at 1314-15 (Barkett, J., dissenting) (footnote omitted).  

REASONS FOR GRANTING THE WRIT 

I. THE ELEVENTH CIRCUIT RULE CATEGORICALLY 
PRECLUDING A FINDING OF STRICKLAND PREJUDICE IN ANY 
OF A BROAD ARRAY OF CAPITAL CASES IS IN CONFLICT WITH 
THE DECISIONS OF ALL OTHER COURTS OF APPEAL AND WITH 
THIS COURT’S JURISPRUDENCE IN STRICKLAND V. 
WASHINGTON AND WILLIAMS V. TAYLOR. 

 
The Eleventh Circuit’s rule on ineffective assistance of counsel in capital cases is at odds 

with the case law in the other circuits.  By designating whole categories of capital crimes as 

essentially impervious to mitigation, the court below precludes a finding of Strickland relief 

 
admission that he perjured himself in blaming Boyd and on juror misconduct. 
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where other circuits would clearly find the claims meritorious.  Application of its rule would also 

require reversal of nearly every capital case in which this Court has found a reasonable 

probability of a different outcome due to counsel’s failures to present significant mitigating 

evidence. The Eleventh Circuit’s unique rule is in direct conflict with the Sixth Amendment 

jurisprudence set down by this Court and appropriately followed by the other Courts of Appeals.  

A. The Conflict Between this Court’s Precedent and Eleventh Circuit Decisions 
Applying Strickland 
     

The Eleventh Circuit recognized that Boyd’s trial counsel’s performance “likely was 

deficient,” and assumed that he met the first Strickland prong.  See Boyd, 592 F.3d at 1294.  The 

record leaves no doubt that counsel’s performance was indeed deficient:  

Boyd’s trial attorneys made no effort to discover potential mitigation evidence, 
and had no planned strategy for the penalty phase of trial, other than for spending 
“an unspecified amount of time . . . with Boyd’s sister, Ms. Cindy Pierce, prior to 
trial; and, a hurried conversation with Ms. Pierce between the guilt and penalty 
phases of trial, during which counsel instructed her to read a short summary of her 
brother’s life to the jury, in an effort to ‘humanize’ Boyd.” 

 
District Court Order, at App. B-8. (footnote omitted).  Therefore, at the proceeding that would 

determine whether he would live or die, Glenn Boyd had persons “who happen[ed] to be . . . 

lawyer[s] present . . . alongside [him],” but he did not have “counsel . . . functioning as the 

‘counsel’ guaranteed the defendant by the Sixth Amendment.”  Strickland, 466 U.S. at 685, 687.  

 Nonetheless, the Eleventh Circuit concluded that Boyd’s sentencing proceeding was fair.   

Invoking an oft-repeated circuit rule, the majority below stated:  “With crimes like this one, that 

are ‘carefully planned, or accompanied by torture, rape or kidnapping,’ we have often held ‘that 

the aggravating circumstances of the crime outweigh any prejudice caused when a lawyer fails to 
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present mitigating evidence.’” Boyd v. Allen, 592 F.3d at 1297 (quoting Dobbs v. Turpin, 142 

F.3d 1383, 1390 (11th Cir. 1998) (emphasis added) (also citing Clisby v. Alabama, 26 F.3d 1054, 

1057 (11th Cir. 1994)).  The Eleventh Circuit routinely and mechanistically relies on this rule to 

deny capital petitioners’ claims of Sixth Amendment violations at the sentencing stage.  See, e.g., 

Payne v. Allen, 539 F.3d 1297, 1318 (11th Cir. 2008); Callahan v. Campbell, 427 F.3d 897, 938 

(11th Cir. 2005); Robinson v. Moore, 300 F.3d 1320, 1351 (11th Cir. 2002); Grayson v. 

Thompson, 257 F.3d 1194, 1218 (11th Cir. 2001).   Petitioner will refer to this rule as “the Dobbs 

rule.”3  The rule is stated in categorical terms, and any exception to it envisioned by the Eleventh 

Circuit is only a theoretical possibility:  the court has never granted relief in a case after finding 

that the aggravation fit one of the Dobbs categories.  See, e.g., id.   Moreover, as Boyd’s case 

illustrates, the Eleventh Circuit does not purport to limit application of the Dobbs rule to a truly 

unusual subset of capital cases (e.g., serial killers).  Rather, as the court itself has recognized, the 

Dobbs rule bars relief without qualification to several broad categories of capital petitioners:   

“‘[M]any death penalty cases involve murders that are carefully planned, or 
accompanied by torture, rape, or kidnapping.’”  “In these types of cases, this court 
has found that the aggravating circumstances of the crime outweigh any prejudice 
caused when a lawyer fails to present mitigating evidence.”  
 

Payne, 539 F.3d at 1318 (quoting Grayson and Dobbs) (emphasis added).     

 The Dobbs rule is fundamentally inconsistent with the “case-by-case examination of the 

evidence” required by Strickland.  Williams v. Taylor, 529 U.S. 362, 391 (2000) (quoting Wright 

v. West, 505 U.S. 277, 308 (1992) (Kennedy, J., concurring in the judgment)).  Courts applying 

 
3 Petitioner uses this shorthand because the court in Boyd cites Dobbs and because Dobbs presents the first iteration 
of this standard in Eleventh Circuit case law.  Dobbs itself did not apply the standard, however.   
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Strickland’s prejudice prong must “evaluate the totality of the available mitigation evidence -- 

both that adduced at trial, and the evidence adduced in [post-conviction],” and then “reweigh[] it 

against the evidence in aggravation.”  Id. at 397-98.   Although the strength of the aggravation is 

a significant relevant factor, it is not dispositive and does not preclude relief where, as here, 

counsel’s deficient performance prevents the sentencer from learning of powerful life history 

mitigation.  In Williams, the Virginia Supreme Court and the Fourth Circuit both based a no-

prejudice finding on Williams’s history of repeated, premeditated and brutal crimes, yet this 

Court found a violation of Strickland due to their failure to properly take into account mitigating 

evidence of childhood neglect and privation.  Id. at 398.  Compare Boyd, 592 F.3d at 1301 

(“[W]e recognize that in brutal torture-murder cases like this one, this Court generally has not 

found Strickland prejudice, even where the petitioner’s counsel may have performed deficiently 

by failing to uncover and present evidence of troubled and abusive childhoods.”) 

The Eleventh Circuit’s Dobbs rule cannot be reconciled with this Court’s precedent.  

Examining the facts of Williams and two other cases in which this Court granted relief -- but 

where the nature of the aggravation would have flatly precluded relief under the Dobbs rule -- 

clearly demonstrates the conflict between this Court’s jurisprudence and that of the court below.   

Terry Williams murdered Harris Stone in the course of a robbery by attacking him with a 

mattock while Stone lay in bed.  Williams, 529 U.S. 367-68 & n.1. The prosecution established 

that the “‘murder of Mr. Stone was just one act in a crime spree that lasted most of Williams’s 

life.’”  Id. at 418 (Rehnquist, C.J., dissenting) (citation omitted).  Williams had a significant 

criminal history prior to the murder, including convictions for armed robbery and burglary.   Id. 
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at 368 (majority opinion).   In the months following the murder, which occurred when he was 31, 

Williams committed a number of additional crimes, including two savage assaults against 

vulnerable victims, one involving torture and the other careful planning:  he brutally attacked an 

elderly woman, leaving her in a vegetative state from which she was not expected to recover, and 

started a fire on the porch of an elderly man’s home to lure him outside, and then stabbed and 

robbed him.  See id. (majority opinion); id. at 418 (Rehnquist, C.J., dissenting); Williams v. 

Warden, 487 S.E.2d 194, 199 (Va. 1997).  Williams also set fire to the jail while awaiting trial, 

and reported strong urges to choke other inmates.  See id.  All of this led two state experts to 

testify that Williams would pose a serious threat in the future.  See Williams, 529 U.S. at 368-39.   

In Rompilla v. Beard, 545 U.S. 374 (2005), the jury found three aggravating factors in 

imposing death:  “that the murder was committed in the course of another felony; that the murder 

was committed by torture; and that Rompilla had a significant history of felony convictions 

indicating the use or threat of violence.”  See id. at 378 (majority opinion).  Specifically, the 

aggravating evidence showed that, in the course of a burglary and robbery, Rompilla beat the 

victim with a blunt object, gashed his face, killed him by stabbing him multiple times, including 

16 times around the head and neck, and then set his body on fire; and that at the time of the 

murder, Rompilla had only recently completed a prison sentence for his conviction, fourteen 

years earlier, for breaking into a woman’s apartment, robbing, stabbing, and raping her.  See id. 

at 394 (O’Connor, J., concurring); id. at 397, 401-02 (Kennedy, J., dissenting).   

In Porter v. McCollum, 130 S. Ct. 447 (2009), George Porter, at age 54, shot two people 

to death and committed a separate aggravated assault in the course of a home invasion.  See 
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Porter v. Att’y Gen., 552 F.3d 1260, 1262, 1271-72 (11th Cir. 2008) (per curiam).  Among the 

three valid aggravating factors found by the trial court in imposing death for one of the murders 

was that the killing was cold, calculated and premeditated.  See Boyd, 592 F.3d at 1314 (Barkett, 

J., dissenting) (citing Porter).  This finding was amply supported by the evidence.  Porter 

contemplated the murder of that victim, his ex-girlfriend Evelyn Williams, “‘well in advance’”: 

he made three phone calls advising Williams’s family of his intent to kill her; had previously 

threatened to kill Williams and her daughter (the victim of the aggravated assault); watched her 

house for two days before the murder; and apparently stole a friend’s semi-automatic pistol for 

the sole purpose of killing Williams.  Porter, 552 F.3d at 1271 (citation omitted).  

Under the Dobbs rule, the petitioners in each of these cases would have been unable to 

establish Strickland prejudice because the substantial aggravation included careful planning (in 

Williams and Porter), torture (in Williams and Rompilla), and rape (in Rompilla).  See Boyd, 592 

F.3d at 1297 (citing Dobbs).  Yet, in each case, this Court concluded that trial counsel’s failure to 

investigate and present mitigation undermined confidence in petitioner’s sentence of death.  The 

Court in Williams explained that the post-conviction evidence of Williams’s abused and deprived 

childhood, “might well have influenced the [sentencer’s] appraisal of his moral culpability.”  

Williams, 529 U.S. at 398.  Similarly, in Rompilla, this Court held “[i]t goes without saying that” 

the post-conviction evidence of Rompilla’s troubled history had a reasonable probability of 

influencing the sentencer’s selection of penalty.  545 U.S. at 393.  Notably, although four 

dissenting Justices concluded that trial counsel could not be faulted for having failed to discover 

the post-conviction mitigation at issue, the dissenters did not disagree that such evidence, if 
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Porter, 130 S. Ct. at 

454.     

 

properly part of the Strickland prejudice inquiry, would have undermined confidence in 

Rompilla’s death sentence.  See id. at 405-08 (Kennedy, J., dissenting).  And in Porter, this 

Court unanimously reversed the Eleventh Circuit’s denial of relief.  Porter, 130 S. Ct. at 455-56.  

The Court explained that, unlike the facts in Strickland, “this is not a case in which the new 

evidence ‘would barely have altered the sentencing profile presented to the sentencing judge.’” 

Id. at 454 (quoting Strickland, 466 U.S. at 700).4  See also District Court Order, at B-9 

(evidence presented in Boyd’s post-conviction stood in “stark contrast” to and was 

“diametrically different from” what judge and jury heard at trial).  Rather, there was “clearly a 

reasonable probability” that the post-conviction mitigation, which included evidence of Porter’s 

troubled childhood and heroic military service, would have caused the sentencers to strike a 

different balance between the aggravating and mitigating circumstances.  

This case reflects the opposite results that follow from application of the Dobbs rule, on 

the one hand, and from application of this Court’s precedent, on the other.  The prosecution’s 

evidence in aggravation was no stronger in Boyd’s case than in Williams, Rompilla, or Porter. 

Unlike Porter, Boyd did not plan to kill anyone days in advance.5  And, while Boyd and his co-

                                                 
4 As this quote makes clear, this Court in Strickland did not hold that the aggravated nature of the case -- the 
petitioner had  “committed three groups of crimes, which included three brutal stabbing murders, torture, kidnap
severe assaults, attempted murders, attempted extortion, and theft,” Strickland, 466 U.S. at 671-72 -- precluded
relief.  Instead, in evaluating prejudice, the Court addressed the weakness of the post-conviction mitigation (it 
consisted of mainly of testimony that petitioner was a good person, would have undermined the trial mitigation 
theory, and would have opened the door to Washington’s prior crimes) and then considere

ing, 
 

d the strength of the 

r, 

aggravated assault he perpetrated against the daughter of one of the victims, the extraordinarily deliberate nature of 

aggravation, as part of its evaluation of the totality of the evidence.  See id. at 699-700.   
5 While the Eleventh Circuit noted that the heinous, atrocious, and cruel aggravator was struck on appeal in Porte
see Boyd, 592 F.3d at 1302 n.7, it did not confront the severity of Porter’s remaining aggravation, including  the 
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as at issue, whereas Williams, Rompilla, 

and Po

ins v. 

sed death over a jury’s life-without-parole verdict.  

                                                                                                                                                            

defendant struck the Blackmons before shooting them, the torturous stabbings, beatings, and, in 

one instance, rape, suffered by victims in Williams and Rompilla, were at least as disturbing. 

And, in two other significant respects, a sentencer would likely conclude that the petitioners in 

Williams, Rompilla, and Porter were more culpable than Boyd:  Boyd was young (age 20) and 

had a co-defendant whose considerable culpability w

rter each acted alone, and none was young.      

Boyd does not intend to minimize the undeniable reprehensibility of his crimes, or the 

irrevocable suffering he has caused the Blackmons and their family.  His point here is that even 

if, as the Eleventh Circuit insists, there are in fact some capital offenses that cannot be mitigated, 

see Clisby, 26 F.3d at 1057 (“in reality some [penalty phases] almost certainly cannot be won by 

defendants”), Williams, Rompilla, and Porter establish that this is not such a case.  Indeed, after 

hearing all of the aggravating evidence but none of the powerful post-conviction mitigation, the 

advisory jury recommended that Boyd receive a life sentence.  If the aggravation was not too 

overwhelming to preclude a grant of relief in Porter, where the judge’s death sentence was 

supported by the unanimous recommendation of the jury, see Porter, 552 F.3d at 1265, it surely 

is not here, where the trial court, hearing barely a “halfhearted mitigation case,” Wigg

Smith, 539 U.S. 510, 526 (2003), impo

B.  The Sharp Circuit Split 

 The Eleventh Circuit’s adoption of, and repeated reliance on, the Dobbs rule has also 

created a clear circuit split.  No other circuit has such a rule.  On the contrary, other circuits have 

 
the murder and the fact that the cold, calculated, and premeditated aggravator – “one ‘of the most serious 
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repeatedly held that, notwithstanding aggravation that falls into one of the Dobbs categories and 

that is comparable to or stronger than the aggravation in Boyd’s case, counsel’s

to investigate compelling mitigation rendered a death sentence unreliable.   

For example, in Lockett v. Anderson, 230 F.3d 695, 716 (5th Cir. 2000), the petitioner, 

acting alone, broke into a home, ransacked it, killed the husband in front of his wife, kidnapped 

her, and dragging her to an abandoned house killed her there.  See also Lockett v. State, 517 So. 

2d 1317, 1320-21 (Miss. 1987).  The Fifth Circuit recognized that the “inherent unforgiveable 

viciousness” of the petitioner’s crimes may have caused the sentencer to impose death even if it 

had known of the omitted mitigation, but held there was also a reasonable likelihood that this 

mitigation would have affected the sentencer and thus that relief was warranted under Strickland.  

See Lockett v. Anderson, 230 F.3d. at 716-17; see also id. at 715 (noting “undeniable gravity, 

cruelty, and deliberateness of the crimes” involving “calculated double-murder . . . ambush, 

multiple shootings, kidnapping and execution . . . of an innocent couple”).  In Simmons v. 

Luebbers, 299 F.3d 929 (8th Cir. 2002), the petitioner, acting alone in separate incidents, robbed, 

strangled and beat one woman to death and fatally choked another, binding her ankles and hands 

in her bathtub and forcing a gag down her throat; he also assaulted three other women.  State v. 

Simmons, 955 S.W.2d 729, 735, 744 (Mo. 1997); State v. Simmons, 955 S.W.2d 752, 758 (Mo. 

1997).  Four aggravating factors were found, including that the crimes were outrageously and 

wantonly vile, horrible and human.  Simmons, 955 S.W.2d at 759, 766-67.   Observing the 

“overwhelming amount of aggravating evidence,” the Eighth Circuit nevertheless found a 

 
aggravators set out in the statutory scheme,’”  Porter, 552 F.3d at 1271 (citation omitted) -- was validly applied.  
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147. (“[C]hildhood poverty and abuse are highly 

relevan

reasonable probability under Strickland that evidence of Simmons’s “abusive and traumatic 

childhood” might have “influenced the jury’s assessment of his moral culpability,” and found 

prejudice.  Simmons, 299 F.3d at 938-39.   In Anderson v. Sirmons, 476 F.3d 1131 (10th Cir. 

2007), the petitioner and two accomplices, committed a triple murder in the course of a burglary 

and arson and then shot a fourth person; after the murders, petitioner discussed “taking care” of 

potential witnesses.  See id. at 1132-34, 1146-47.  The jury found three aggravating 

circumstances, including that the murders were especially heinous, atrocious or cruel, and a 

probability of future violence.  See id.  The Tenth Circuit appropriately recognized that the 

“murders in this case were callous and brutal,” and “horrific,” id. at 1146, but explained:  

“[C]ourts have not hesitated to grant relief in similar circumstances where the absence of 

available mitigation evidence left the jury with a ‘pitifully incomplete’ picture of the defendant,” 

and granted relief based on counsel’s failure to investigate the petitioner’s life history.  Id. at 

1147, 1148 (citations omitted). See also id. at 1

t to the question of moral culpability.”) 

In every circuit but the Eleventh, courts have found Strickland’s prejudice prong satisfied 

when the underlying crimes involved serious aggravation that falls into one of the Dobbs 

categories.  See, e.g., Hall v. Washington, 106 F.3d 742 (7th Cir. 1997) (where petitioner, already 

incarcerated, fatally stabbed prison kitchen supervisor and stuffed body in walk-in freezer; had 

prior convictions for rape and armed robbery; and assaulted others in prison, Strickland prejudice 

found despite mitigation presented at trial) (see also People v. Hall, 499 N.E.2d 1335, 1337, 

1345 (Ill. 1986)); Lewis v. Dretke, 355 F.3d 364 (5th Cir. 2003) (failure to introduce evidence of 
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childhood abuse prejudicial in case where petitioner shot victim during store robbery, punched 

and kicked him while he lay on ground, then committed another robbery) (see also Lewis v. 

Johnson, 234 F.3d 28 (5th Cir. 2000) on rehearing, vacated in part and remanded by, 2000 U.S. 

App. LEXIS 38771 (5th Cir. 2000) (per curiam) (unpublished opinion)); Haliym v. Mitchell, 492 

F.3d 680, 685-86, 708 (6th Cir. 2007) (petitioner, who had a prior homicide conviction, was 

convicted in the killing of two men and the attempted murder of a third in the course of a robbery 

with two accomplices; he killed one of the victims by stabbing her 32 times in front of her 

children); Smith v. Mullin, 379 F.3d 919, 923-24, 944 (10th Cir. 2004) (in a case where the 

petitioner was convicted of five counts of first-degree murder, with five aggravating 

circumstances on four counts, for the brutal murders of his wife and four young stepchildren, 

five aggravating factors found and court notes that “[t]he State’s case in favor of the death 

penalty was strong[,] . . . [b]ut the aggravating evidence in Williams [v. Taylor] . . . was also 

strong”); Douglas v. Woodford, 316 F.3d 1079, 1082-84, 1091 (9th Cir. 2003) (noting that “[t]he 

gruesome nature” of petitioner’s crimes “did not necessarily mean the death penalty was 

unavoidable,” in a case where petitioner lured two teenage girls to a remote part of the desert, 

where he sexually assaulted and murdered them; petitioner had a history of sexual assault and 

soliciting help for his plan to kill young women); Gray v. Banker, 529 F.3d 220 (4th Cir. 2008) 

(three aggravating factors found, including that the offense was especially heinous atrocious or 

cruel, where petitioner assaulted and beat ex-wife with a pistol then killed her); Skaggs v. Parker, 

235 F.3d 261, 263 (6th Cir. 2000) (petitioner murdered an elderly couple in the course of a 

burglary and robbery, shooting both victims and also bludgeoning one with a hammer) (detailed 
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ctim out of bar, took him to deserted area, beat 

him on

 described there as the 

“brutal

rejudicial legal error and convert it to 
harmless error, habeas relief . . . would virtually never be available, so testing for 

 
itted).  

  

ividualized sentencing  

in capit

facts at Skaggs v. Parker, 27 F. Supp. 2d 952, 964 (W.D. Ky. 1998)); Outten v. Kearney, 464 

F.3d 401 (3rd Cir. 2006) (defendant lured older vi

 head with large object then robbed him).  

The Eleventh Circuit alone invokes a rule automatically precluding a finding of 

Strickland prejudice in cases such as these that are “carefully planned, or accompanied by 

torture, rape or kidnapping.” Boyd, 592 F.3d at 1297.  A recent Fifth Circuit decision granting 

sentencing relief under Strickland explicitly rejected the proposition --

ity trumps” argument -- that animates the Eleventh Circuit’s rule: 

Texas’s next argument -- that Walbey suffered no prejudice because the brutality 
of his crime eclipses any mitigating evidence -- is a non-starter. “Almost without 
exception, the cases we see in which conviction of a capital crime has produced a 
death sentence arise from extremely egregious, heinous, and shocking facts.  But, 
if that were all that is required to offset p

it would amount to a hollow judicial act.”  

Walbey v. Quarterman, 309 Fed. Appx. 795, 804 (5th Cir. 2009) (citation om

C. The Fundamental Nature of the Eleventh Circuit’s Error. 

 The foregoing discussion establishes that the Eleventh Circuit has departed from this 

Court’s precedent.  That error is confirmed, and its importance highlighted, by a look at this 

Court’s precedents concerning the need for heightened reliability and ind

al cases.  See, e.g., Sumner v. Shuman, 483 U.S. 66, 85 (1987).      

A pillar of this Court’s capital jurisprudence is that the Constitution “mandates an 

individualized assessment of the appropriateness of the death penalty,” in which the sentencer 

has an opportunity to take into account “‘evidence of the defendant’s background and 



 

 
27 

 
 

g him alive, a 

statute 

ery offense in a like legal 
category calls for an identical punishment without regard to the past life 
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character.’”  Penry v. Lynaugh, 492 U.S. 302, 317, 319 (1989) (Penry I) (citation omitted); see 

also, e.g., Abdul-Kabir v. Quarterman, 550 U.S. 233, 246, 264 (2007).  As a result, this Court 

has consistently invalidated statutes making death a mandatory sentence for certain crimes.  

Mandatory death penalty statutes fail “‘to allow the particularized consideration of relevant 

aspects of the character and record of each convicted defendant before the imposition upon him 

of a sentence of death,’” and, as a result, unconstitutionally “‘exclude[] from consideration in 

fixing the ultimate punishment of death the possibility of compassionate or mitigating factors 

stemming from the diverse frailties of humankind.’”  Abdul-Kabir, 550 U.S. at 247 & n.8 

(quoting Woodson v. North Carolina, 428 U.S. 280, 303-04 (1976)).  A state may not avoid this 

principle by “narrowly defin[ing]” the types of offenses triggering a mandatory death sentence.  

(Harry) Roberts v. Louisiana, 431 U.S. 633, 636 (1977).  Indeed, even when a petitioner, already 

serving a life-without-parole sentence for murder, kills a fellow inmate by burnin

mandating the death penalty is unconstitutional.  As this Court explained:   

“The futility of attempting to solve the problems of mandatory death 
penalty statutes by narrowing the scope of the capital offense stems from 
our society’s rejection of the belief that ‘ev

and habits of a particular offender.’”                

Sumner v. Shuman, 483 U.S. 66, 75 n.3 (1987) (quoting (Stanislaus) Roberts v. Louisiana, 428 

5, 333 (1976) (additional citation omitted)); see also Sumner, 483 U.S. at 67, 79 n.7. 

The Dobbs rule cannot be reconciled with the principles set forth in these cases.  Where, 

as here, trial counsel fails to investigate their client’s life history, and as a result does not present 

evidence this Court has deemed directly relevant to an evaluation of moral culpability, the 
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D. his Case Presents an Ideal Vehicle for Resolving this Important                                    

 

petitioner’s “constitutionally protected right . . . to provide the [sentencer] with . . . mitigating 

evidence,” is violated, Williams, 529 U.S. at 393, and the sentencer is denied an opportunity to 

give “meaningful consideration and effect” to that mitigation. Abdul-Kabir, 550 U.S. at 246.  By 

holding that relief is unavailable in a broad category of cases based on the nature of the 

aggravation, the Dobbs rule precludes a jury and sentencing judge from ever considering that life 

history mitigation as part of an individualized determination of whether to impose death.  Here, 

as in any other case, after considering the mitigation, the “sentencing authority may decide that a 

sanction less than death is not appropriate,” for Glenn Boyd, Sumner, 483 U.S. at 85, but that is a 

decision for the sentencer, not the post-conviction court. See Lockett v. Anderson, 230 F.3d at 

717 (objectively reasonable sentencer could have rendered a verdict other than death).  In other 

words, by applying the Dobbs rule in this case, the Eleventh Circuit improperly “precluded a 

determination whether [the] relevant mitigating circumstances,” about Boyd’s turbulent

history “justified imposing on [Boyd] a sentence less than death.”  Sumner, 483 U.S. at 78.  

T
Issue.   

Because of the fundamental nature of the right to counsel and the unique nature of the 

death penalty, addressing the Eleventh Circuit’s  Dobbs rule is an important issue of federal law.  

This Court’s intervention is especially important here because, along with the Fifth and Ninth 

Circuits, the Eleventh Circuit handles a disproportionate number of all capital habeas cases.6   

Moreover, the Alabama Court of Criminal Appeals, usually that state’s highest arbiter on 
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criminal matters, also makes it a practice to mechanistically uphold death sentences whenever 

the crime was premeditated or brutal, including robbery/murder and kidnapping/murder cases,  

regardless of the mitigation presented.  See, e.g., Killingsworth v. State, ___ So. 3d ___, 2009 

WL 3805806, *37 (Ala. Crim. App. Nov. 13, 2009) (noting that robbery/murders are regularly 

punished capitally in the state, and citing list of cases which in turn cite to longer lists upholding 

death sentences).  Under these circumstances, the stark conflict between the Dobbs rule and this 

Court’s precedent, and the sharp circuit split it 

ri is warranted.  See Sup. Ct. R. 10(a), (c).   

Moreover, this case is the right vehicle.  Reliance on the Dobbs rule was central to the 

decision below.  The Court of Appeals began its analysis of Strickland prejudice by invoking the 

Dobbs rule, see 592 F.3d at 1297, recited another iteration of that rule near the end of its 

analysis, see id. at 1301-02 (citing cases relied on in Dobbs), and referred to the “brutal” nature 

of the offense six times.  See id. at 1279, 1295, 1297, 1301, 1303, 1304.  Moreover, this is not a 

case where the result can be defended on other grounds:  post-conviction proceedings revealed 

that counsel’s deficient performance prevented the sentencer from hearing powerful life history 

ion of exactly the kind this Court has found to undermine confidence in a death sentence.   

Finally, by invoking its categorical rule here the Eleventh Circuit was able sidestep the 

role of the trial judge in Alabama’s sentencing scheme.  Boyd v. Allen, 592 F.3d at 1302-1303.  

The trial court would have had an obligation to consider all of the mitigating evidence that was 

 
6 Indeed, excluding California’s uniquely large death row, the three states that comprise the Eleventh (Alabama, 
Florida and Georgia) combine to have the largest death row population among the circuits.  Available at 
http://deathpenaltyinfo.org/state_by_state (last visited August 12, 2010). 

http://deathpenaltyinfo.org/state_by_state
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II. 
OF MITIGATING EVIDENCE 

CONFLICT WITH THIS COURT’S RULINGS IN TENNARD V. 

 

available along with the jury life recommendation in determining whether an override was 

appropriate under both Alabama law, ALA. CODE §§ 13A-5-47 (a)-(e) (1975), and the Eighth 

Amendment.  See Parker v. Dugger, 498 U.S. 308, 322 (1991).   The trial court was not free, as 

the Dobbs rule would suggest, to disregard the compelling showing of mitigation that Boyd’s 

lawyers could have offered  -- at the penalty trial before the jury or in the subsequent judicial 

sentencing proceeding -- if they had bothered to investigate and develop it. This Court should 

rtiorari to reject the Eleventh Circuit’s aberrant, unique rule, and reverse. 

THE ELEVENTH CIRCUIT’S THRESHOLD “SCREENING” 
TESTS FOR CONSIDERATION 

DRETKE AND SMITH V. TEXAS. 

 In addition to its rule that “brutality trumps” even powerful and uncontested mitigating 

evidence, the Eleventh Circuit has created screening tests on which it regularly relies to deprive a 

capital petitioner’s evidence of mitigating force.   In Boyd as in numerous other capital cases, the 

court has required a showing of some causal nexus between the mitigation offered and the 

offense in question before it will accord that evidence mitigating effect.   See, e.g., Boyd v. Allen, 

592 F.3d 1274 at 1300, 1301.  These and related screening tests, not adopted by other Courts of 

Appeals, distort this Court’s holdings in Tennard v. Dretke and Smith v. Texas.   They also 

denigrate longstanding precedent that evidence of childhood victimization and a troubled life is 

relevant to a capital defendant’s moral culpability and thus to the selection of punishment. 

Williams v. Taylor, 529 U.S. at 398 (noting that the “graphic description of Williams’ childhood, 

filled with abuse and privation…might well have influenced the jury’s appraisal of his moral 

culpability”); Wiggins v. Smith, 539 U.S. at 535.  This Court should grant certiorari to hold that, 
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t’s earlier test, these screening mechanisms cannot be reconciled with this 

Court’

oubled 

childho g Tennard; quotation omitted).  

uirement that Mitigating Evidence “Alter” the 

like the Fifth Circui

s precedents. 

A. The Conflict with this Court’s Precedents 

This Court has long held that a sentencer must be able to “consider and give effect to” a 

capital defendant’s relevant mitigating evidence. Penry v. Lynaugh, 492 U.S. 302 (1989) 

(reversing in brutal rape, beating and stabbing case where instructions precluded sentencer from 

giving effect to evidence of child abuse and mental retardation).  Agreeing that Penry’s 

“mitigating evidence of mental retardation and child abuse ha[d] relevance to his moral 

culpability” and thus to “whether death was the appropriate punishment,” id. at 322, the Court 

invalidated Texas’s jury charges insofar as they compelled the sentencer to focus only on the 

deliberateness of the crime or the defendant’s future danger.  A decade and a half later, this 

Court reversed the Fifth Circuit for “invok[ing] its own restrictive gloss” on the Penry decision 

by requiring proof of a “nexus” between the mitigation and the crime before the Penry 

requirement would be triggered.  Tennard v. Dretke, 542 U.S. 274, 283, 287 (2004).   In Tennard 

and then in Smith v. Texas, 543 U.S. 37 (2004) (per curiam), the Court “unequivocally rejected” 

any threshold or “screening” test that demanded a link between a defendant’s “tr

od . . . and [the] capital murder.” Id. at 43-45 (citin

The Eleventh Circuit is requiring just such a link. 

1. The Req
Aggravating Factors or Otherwise Change the Nature of the 
Offense 

Although acknowledging that it was “obliged to consider” the mitigation presented in 
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state post-conviction, Boyd, 592 F.3d at 1297, the Court of Appeals subjected that evidence to a 

threshold test of whether it had a nexus to the crime.  The court discounted Boyd’s post-

conviction evidence of a childhood and youth scarred by abuse, alcoholism and neglect because 

it failed either to “alter the two powerful statutory aggravators that were found by the trial court” 

or to constitute statutory mitigating factors.  Boyd v. Allen, 592 F.3d at 1300-1301.  Requiring 

that evidence “alter” the aggravating features of the offense clearly presupposes a causal 

relationship to the crime and thus contravenes this Court’s holdings.  See Smith, 543 U.S. at 43-

35 (no link required between troubled childhood and murder); see also Williams v. Taylor, 529 

U.S. at 398 (“Mitigating evidence . . . may alter the jury’s selec

ine or rebut the prosecution’s death-eligibility case.”). 

The screening for “statutory circumstances” had essentially the same effect.   The 

Alabama Code sets out seven statutory mitigating factors.  One, Boyd’s youth, was found by the 

trial court, and five of the remaining six deal exclusively with the circumstances of the offense.7  

Yet the evidence that Boyd presented in post-conviction proceedings of dire poverty, neglect, 

abuse, and exposure to violence as a child was significant not for its relation to the offe

e it “might well have influenced the jury’s appraisal of his moral culpability.” Id. 

The Court of Appeals regularly applies these mitigation screening tests in its assessment 

of whether a petitioner can meet Strickland’s requirements.   See, e.g., Marquard v. Sec’y, Dept. 

of Corrections, 429 F.3d 1278, 1296-98, 1307, 1308 (11th Cir. 2005) (evidence of caretaker’s 

 
7   ALA. CODE §§13A-5-51 (2)-(6) (1975) deal with mental state during the offense; minor participation in the 
offense; or the victim’s participation in the offense.  §13A-5-51 (1), absence of a criminal history, was not 
applicable given Boyd’s prior robbery conviction. 
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heinou e death penalty in this case.”) 

alcoholism, expert testimony about chronic addictions from a young age, and other evidence of a 

troubled childhood, did not “affect the four aggravating factors presented to the jury” or 

“establish any statutory mitigating factor”); Gilliam v. Sec’y, Dept. of Corrections, 480 F.3d 

1027, 1035 (11th Cir. 2007) (screening out evidence of substance abuse and abusive childhood 

because it “did not contradict the aggravating factor evidence presented by the State”); Heynard 

v. McDonough, 459 F.3d 1217, 1246 (11th Cir. 2006) (“[N]one of the evidence presented in 

Heynard’s [state habeas] hearing suggested the presence of any additional statutory mitigating 

factors or the absence of any of the aggravating factors found at trial”); Grayson v. Thompson, 

257 F.3d 1194, 1226-27 (11th Cir. 2001 ) (“[N]one of the evidence developed in connection with 

the state habeas proceedings served to alter in any way the aggravating circumstance o

s and atrocious crime that supported the imposition of th

2. Other “nexus” requirements for mitigation 

The Eleventh Circuit in some instances expressly discounts proffered mitigation for 

lacking a causal connection to the crime.  For example, in Crawford v. Head, 311 F.3d 1288 

(11th Cir. 2002), the court found that evidence that Crawford suffered from Post-Traumatic 

Stress Disorder failed to establish “any causal connection with Crawford’s actions on the night of 

the crime,” and discounted expert testimony on the same basis.  Id. at 1321 & n.4.  Likewise, in 

Hannon, the court stressed in support of its no-prejudice finding that “no expert presented 

evidence to establish any nexus between Hannon’s alleged mental impairment and his behavior 

and the crimes.”  Hannon v. Sec’y, Dept. of Corrections, 562 F.3d 1146, 1157 (11th Cir. 2009).  

The court frequently fails to give mitigating effect to evidence that does not relate to the offense.  
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illness 

See Marquard, 429 F.3d at 1308 (troubled childhood, substance abuse, and emotional and mental 

problems “did not relate to [Marquard’s] actions or state of mind at the time of the murder”); 

Cummings v. Sec’y, Dept. of Corrections, 588 F.3d 1331, 1344-45,1367 (11th Cir. 2009) 

(evidence related to Cummings’ substance abuse, which ran through both his family and 

community, was “not tied to the circumstances of this crime.”); Reed v. Sec’y, Dept. of 

Corrections, 593 F.3d 1217, 1247 (11th Cir. 2010) (disparaging evidence related to history of 

substance abuse for failing to establish that Reed “was under the influence of drugs or had been 

huffing gasoline when he killed” victim); Hubbard v. Haley, 317 F.3d 1245, 1260 (11th Cir. 

2003) (concluding that evidence of alcoholism, mental retardation, and deprived upbringing  was 

“more than offset” by evidence that petitioner was not suffering from disease or defect at time of 

murder); Hall v. Head, 310 F.3d 683, 704 (11th Cir. 2002) (screening out evidence of m

because expert was “unable to . . . say that any such diagnoses drove Hall to kill”).  

The Eleventh Circuit’s disregard for the Smith and Tennard principles is not seen in other 

courts.  See e.g. Smith v. Quarterman, 515 F.3d 392, 412-413, 414 (5th Cir. 2008) (finding 

proffered mitigating evidence clearly met “low threshold for relevance” in light of Smith and 

Tennard and stressing that “emphasis of the Penry line of cases is on childhood adversity which 

has a formative, adverse effect on the defendant’s character, thereby potentially reducing his 

moral culpability”); Lambright v. Schriro, 490 F.3d 1103, 1114-15, 1123-25 (9th Cir. 2007) 

(holding that district court’s disparagement of proffered evidence of petitioner’s traumatic 

childhood, including physical and psychological abuse, mother’s addiction to prescription drugs, 

mental illness, and family’s impoverishment, violated rule of Tennard and Smith); see also State 
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v. Payne, 199 P.3d 123, 145 (Id. 2008) (rejecting lower court’s consideration of  mitigation only 

in context of nexus between evidence and crimes as violation of Smith and Tennard); Thomas v

48 P.3d 727, 733 (Nev. 2006) (finding state’s nexus-based closing argument improper). 

That Boyd’s evidence “was relevant for mitigation purposes is plain under [this Court’s] 

precedents, even those predating Tennard.” Smith, 543 U.S. at 45.   Certiorari is appropriate here 

because the Eleventh Circuit’s use of mitigation screening tests, like the Fifth Circuit’s ea

presents a significant departure from the decisions of this Court. 

B. Other mechanisms diminishing mitigating effect 

The Eleventh Circuit, in Boyd’s case and elsewhere, is employing additional mechanis

ther deprive mitigating evidence of its effect in conflict with this Court’s precedent.8   

One such mechanism is the purported “cumulativeness” of the evidence.  In determining 

as part of the Strickland prejudice inquiry whether the unpresented mitigation would be 

cumulative, the court is supplanting concrete factual details with broad trial “themes” that often 

bear little relation to the new evidence.  From the reed-thin essay Boyd’s sister read at trial, the 

Court of Appeals cobbled together fifteen “themes” that the witness purportedly “emphasized,” 

then relied on these “themes” to support its conclusion that the mitigation presented in post-

conviction proceedings was “cumulative.”  Boyd, 592 F.3d at 1297-1298.   For example, because 

 
8 This Court recently rejected one mechanism regularly seen in Eleventh Circuit capital case law.   In Porter v. 
McCollum, 130 S. Ct. 447, 452, 455 (2009), the Court found unreasonable the discounting of Porter’s evidence of 
childhood abuse because he was no longer a young man at the time of his crime.  But see, e.g., Callahan v. 
Campbell, 427 F.3d 897, 937 (11th Cir. 2005) (discounting evidence of child abuse because “when a defendant is 
several decades removed from the abuse being offered as mitigating evidence its value is minimal”); Newland v. 
Hall, 527 F.3d 1162, 1217 (11th  Cir. 2008) (minimizing child abuse evidence because petitioner “left his abusive 
home in Ohio three decades before” offense); Gilreath v. Head, 234 F.3d 547, 551 n.10 (11th  Cir. 2000) (because 
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Ms. Boyd testified simply that their grandparents “had a drinking problem” which “affected” 

petitioner, Boyd, 592 F.3d at 1298, the Eleventh Circuit disregarded all the unexplored evidence 

of the daily physical violence between the intoxicated grandparents; their neglect of Boyd’s 

needs and his health; the endangerment their recklessness consistently caused; the expert 

testimony about the effects on Boyd’s development of spending so much time in their care, and 

the documentation of the results of their alcoholism.  See, e.g.,. PCR. Vol. 6, 1156, 1162-64 

(grandparents could not serve as foster caretakers due to their alcoholism); PC

ather’s “drinking problem” was so excessive he was brain damaged).  

Similarly, by treating as a “theme” Ms. Boyd’s comment that her father was an absentee 

parent who embarrassed the family, Boyd, 592 F.3d at 1298, the court below was able to label 

“cumulative” the undeveloped evidence that the young Boyd witnessed his alcoholic father beat 

every adult in the household; PCR. Vol. 17, at 24, 191-193; that his rages through the home 

when not incarcerated terrified the children; id. at 191; that the father and stepfather threatened to 

kill each other over trivialities; id. at 190; or that Boyd’s father never paid a cent in child support 

to a family already mired in desperate poverty.  PCR. Vol. 7, at 1288.   Turning the witness’s 

lone remark that “times were financially hard,” R. 976, into the “theme” of “impoverishment,” 

the court then treated as cumulative the proof and details of real poverty, including social service 

documentation of constant “dire need,” id. at 1292, as well the mother’s failure to keep 

appointments to stay on welfare, and the testimony that Boyd’s only sober caretaker could not 

afford to take her children to doctors or provide adequate nourishment. PCR. Vol. 7, at 1113, 

 
petitioner was forty years old at time of offense, “evidence of an abusive and difficult childhood would have been 
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1205, Vol. 17, at 228, 40.  In short, the substitution of “themes” for facts allowed the Eleventh 

Circuit to disregard most of his detailed mitigation presentation and “reflect[s] a failure to 

engage with what [Boyd]” actually experienced.  Porter v. McCollum, 130 S. Ct. 447, 455 

(2009).    See Boyd v. Allen, 529 F.3d at 1315 n.3 (Barkett, J., dissenting) (rejecting majority’s 

assessment that mitigating “themes” were raised at trial or considered by court in overriding); see 

also id. at 1314 (“the record is clear that neither the jury nor the trial judge

re had no opportunity to evaluate or consider -- any of these details”). 

The Eleventh Circuit frequently diminishes the mitigating effect of mitigation by 

substituting vague “themes” for concrete details.  See, e.g., Stewart v. Sec’y, Dept. of 

Corrections, 476 F.3d 1193, 1197-99, 1201-1203, 1218 (11th Cir. 2007) (post-conviction 

evidence of child abuse found “cumulative” where trial evidence showed Stewart’s mother 

abused him; undeveloped evidence established that his stepfather, portrayed favorably at trial, 

relentlessly abused Stewart and his siblings upon becoming his primary caretaker after mother 

abandoned petitioner at age three); Cade v. Haley, 222 F.3d 1298, 1303-1305 (11th Cir. 2000) 

(where habeas petitioner proffered mitigating evidence about severe and chronic mental illness 

and impoverished upbringing from mental health experts, family members, and childhood 

acquaintances, and where no mitigating evidence was presented at sentencing, court of appeals 

nevertheless found that “basic point” about mental problems was “in the air” at trial).  Compare 

Lewis v. Dretke, 355 F.3d 364, 368 (5th Cir. 2003) (reversing district court’s denial of habeas 

relief where “[Lewis’s grandmother’s] conclusional testimony contained none of the details 

 
entitled to little, if any, mitigating weight”) (internal citation and quotation marks omitted). 
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g comment in argument that Wiggins had a 

“difficu

provided by Lewis’s siblings at the habeas hearing…[The grandmother’s] skeletal testimony 

concerning the abuse of her grandson was wholly inadequate to present to the jury a true picture 

of the tortured childhood experienced by Lewis”); Outten v. Kearney, 464 F.3d 401, 421 (3rd 

Cir. 2006) (noting that “[s]imply because some mitigating evidence regarding Outten’s abusive 

childhood was introduced  to the jury .  .  .  it does not follow that the jury was provided a 

comprehensive understanding of Outten’s abusive relationship with his father or other aspects of 

his troubled childhood” and that “while Outten’s mother portrayed her husband as a ‘very, very 

strict parent’ she did not relate to the jury the disturbing abuse she later described .  .  .  in 

detail.”); see also Wiggins, 539 at 526 (contrastin

lt life” with missing details of his history).  

  Another mechanism that deprives mitigation of effect in contravention of this Court’s 

precedent is the Eleventh Circuit’s whole scale expansion of the concept of “double-edged” 

mitigation.  This Court has found potentially favorable evidence to be “double-edged” where its 

presentation would open up the door to evidence harmful to the defendant or his case.  See, e.g., 

Strickland, 466 U.S. at 700 (noting that petitioner’s evidence would be harmful in light of 

potential admission of “rap sheet” and psychological reports contradicting claim that he suffered 

from extreme emotional disturbance); Darden v. Wainwright, 477 U.S. 168, 186 (1986) 

(attempts to portray petitioner as non-violent would open door to “particularly damaging” prior 

convictions, and would be met with contradictory psychological reports.).  Yet in Boyd’s case, 

the Court of Appeals found that the post-conviction case “emphasizing physical abuse, neglect, 

and poverty” might have been harmful to Boyd because his sister Cindy “grew up in the same 
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f abuse as mitigating evidence.”  Boyd, 592 F.3d at 1301 (quoting Callahan, 427 F.3d 

at 937)

environment, had probably been beaten more frequently, and still emerged as a successfully 

employed, law-abiding citizen.” Boyd, 592 F.3d at 1301.   Citing two cases in which the Dobbs 

standard was also applied -- Callahan, 427 F.3d at 937 and Grayson,, 257 F.3d at 1227 -- the 

Court of Appeals found the fact that siblings had not committed violent crimes “further reduc[ed] 

the value o

.     

This expansion of the concept of “double-edged” evidence reduces mitigation to 

“inconsequential proportions.”  Porter v. McCollum, 130 S. Ct. at 455.   Moreover, in Boyd’s 

case, a jury learning of the assaults on both siblings would also have heard expert testimony that 

childhood abuse and trauma have been found to affect males and females differently.  PCR. Vol. 

17, at 203 (U.S. Department of Justice study finds boys more likely to respond to abuse and 

trauma with aggression, girls with depression); at 223 (noting sister’s suicide attempt).  The 

sentencers would also have heard that Cindy escaped the home and left 9-year-old Glenn to 

endure the stepfather’s abuse for six more years without her.   Compare Porter, 130 S. Ct. at 455 

(rejecting Florida court’s discounting of mitigating evidence of military service “because the jury 

would have also learned that Porter went AWOL on more than one occasion”) with Porter v. 

Attorney General, 552 F.3d 1260, 1270 (11th Cir. 2008), rev’d sub nom, Porter v. McCollum, 

130 S. Ct. 447 (2009) (“mitigating effect” of military service “would have [been significantly] 

reduced” if instances of AWOL were considered).   This approach to life history mitigation, 

regularly employed in the Eleventh Circuit, turns on its head this Court’s precedent about 

lessened moral culpability.  See, e.g., Callahan, 427 F.3d at 937; Grayson, 257 F.3d at 1227; 
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contradict one of the most important and  this Court’s capital jurisprudence.   

his Court should grant this Petition for Writ of Certiorari. 

Dated: 
 

      (334) 269-1803 
      rsusskind@eji.org

Reed v. Sec’y, Dept. of Corrections, 593 F.3d 1217, 1247 (11th Cir. 2010); Stewart v. Sec’y, 

Dept. of Corrections, 476 F.3d 1193, 1201 (11th Cir. 2007); Glock v. Moore, 195 F.3d 625, 639 

(11th Cir. 1999).9 But see Adams v. Quarterman, 324 Fed. Appx. 340, 351-352 (5th Cir. 2009) 

(unpublished) (where “aggravating effect” of childhood thefts, teen drug use, gang ties, going

 from Army not sufficiently “double edged” to outweigh evidence of abuse and neglect). 

Glenn Boyd presented powerful evidence of the kind that this Court has long held 

relevant to an assessment of a capital defendant’s “moral culpability.” Penry v. Lynaugh, 492 

U.S. at 319.  The tests the Eleventh Circuit regularly employs to screen or discount mitigatio

 oft-cited tenets of

CONCLUSION 

T

 

August 19, 2010    Respectfully submitted, 
   
      Randall S. Susskind 
      122 Commerce Street 
      Montgomery, AL  36104 

 

                                                 
9 The Court of Appeals’s analysis also relies on misrepresentations of the record.  The court states twice that the 
abuse toward Boyd is “unclear,”  Boyd v. Allen, 592 F.3d at 1299, 1300, and appears to rely for this startling 
proposition on the fact that, at least while Cindy Boyd was still in the home, Oliver assaulted her and her younger 
sister more than he did Boyd.  Yet the post-conviction testimony is unrefuted,  showing that Glenn Boyd was beaten 
“when he was lucky,” weekly; that he was assaulted regularly till blood was drawn; that his mother, at home for 
many of these beatings, did nothing to help him; and that the beatings he received from his stepfather made him 
“want to die.” PCR. Vol. 17, at 200.  The expert for the State of Alabama, Dr. Karl Kirkland, testified that Boyd 
endured a history of “pervasive” child abuse which was “very well documented.”  Indeed, his recollection of “only” 
one instance of Boyd’s telling him about being beaten on the head with a gun when hunting came in the context of 
Kirkland’s trying to testify to a single “positive” experience Boyd had with the brutal stepfather.  PCR. Vol. 20, at 
500.  The record on abuse in this case is unequivocal.  
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