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IN THE COURT OF CRIMINAL APPEALS OF TEXAS
AT AUSTIN

HENRY W. SKINNER,
Appellant
v.

THE STATE OF TEXAS,
Appellee

)
)
)
)
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)
)

MOTION FOR STAY OF EXECUTION
TO ALLOW MEANINGFUL CONSIDERATION OF APPEAL
OF TRIAL COURT’S DENIAL OF MOTION FOR DNA TESTING
AND OBJECTION TO TRIAL COURT’S ORDER
AS INADEQUATE TO PERMIT A MEANINGFUL APPEAL
TO THE HONORABLE JUDGES OF THE COURT OF CRIMINAL
APPEALS:
Appellant HENRY W. SKINNER respectfully moves this Court to stay his
execution, set for Wednesday, Nov. 9, 2011, at 6:00 p.m., in order to preserve its
jurisdiction over his appeal of the trial court’s order denying his Third Motion for
DNA Testing, entered on November 2, 2011. See Ex parte Lockhart, 868 S.W.2d
346, 347 (Tex. Crim. App. 1993) (citing Tex. Const., art. V, § 5) (this Court has the
power to stay a condemned prisoner’s execution where doing so would “tend to
protect this Court’s jurisdiction or enforce a judgment of this Court"); Tex. Code
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Crim. Proc. Ann. art 64.05 (Vernon 2006 & Supp. 2011) (giving this Court
jurisdiction to review a lower court's denial of a request for post-conviction DNA
testing). A stay of execution is necessary, as set forth below, because the parties
cannot meaningfully brief—and this Court cannot fully, fairly, and reliably
adjudicate—the important issues presented by this appeal in the very short time
that remains before the State intends to put Mr. Skinner to death.
In support of which request, Mr. Skinner would show the following:
I. Relevant Procedural History
Mr. Skinner was convicted of capital murder and sentenced to death in 1995.
This Court affirmed the judgment on appeal. Skinner v. State, 956 S.W.2d 532, 546
(Tex. Crim. App. 1997). In the years after he was convicted, Mr. Skinner initially
pursued informal efforts to gain access to biological evidence the police had collected
at the crime scene, for the purpose of subjecting that evidence to forensic DNA
testing. See Skinner v. Switzer, 131 S. Ct. 1289, 1295 (2011) (describing Mr.
Skinner’s efforts to obtain DNA testing). In 2001, Texas enacted the original
version of Chapter 64 of the Texas Code of Criminal Procedure, creating a judicial
process for prisoners to seek post-conviction DNA testing. Invoking Chapter 64, Mr.
Skinner promptly filed a motion in state court (the “First Motion”) for DNA testing
of yet untested biological evidence. The trial court denied his motion, initially
without making any determinations under art. 64.03 of the Texas Code of Criminal
Procedure. This Court directed the trial court to enter an order containing the
relevant findings, and to supplement the clerk’s record accordingly. See Order,
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Skinner v. State, No. 74,400 (Tex. Crim. App. Dec. 18, 2002) (attached hereto as
Exhibit 1). Once it had done so, the appeal proceeded and this Court ultimately
affirmed. Skinner v. State, 122 S.W.3d 808, 813 (Tex. Crim. App. 2003).
Mr. Skinner filed a second motion for DNA testing (the “Second Motion”) in
2007, “bolstered by discovery he had obtained in intervening federal habeas corpus
proceedings.” Skinner, 131 S. Ct. at 1295. The trial court again denied Mr.
Skinner’s motion, and this Court again affirmed. Skinner v. State, 293 S.W.3d 196,
209 (Tex. Crim. App. 2009).
Mr. Skinner then filed a federal action for injunctive relief under 42 U.S.C. §
1983, naming as defendant the District Attorney of Gray County, and seeking
access to the evidence for DNA testing. Skinner, 131 S. Ct. at 1295. The case was
dismissed by the lower federal courts, which held that such a request could be made
only in a petition for writ of habeas corpus. Id. at 1296. The Supreme Court,
however, stayed Mr. Skinner’s execution in March 2010, Skinner v. Switzer, 130 S.
Ct. 3323 (2010); it granted review two months later, and in March of this year
reinstated Mr. Skinner’s lawsuit as properly brought under § 1983. Skinner, 131 S.
Ct. at 1298-1300. Proceedings began anew in federal district court in May 2011.
See Skinner v. Switzer, 425 F. App'x 409 (5th Cir. 2011).
On September 6, Mr. Skinner filed his present motion for DNA testing in the
trial court (the “Third Motion”), based on a 2011 amendment to the Texas postconviction DNA testing statute that had become effective September 1. See infra;
see also copy of the Third Motion attached hereto as Exhibit 2. The State filed its
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opposition to that motion on October 24, and a revised opposition a day later. Mr.
Skinner filed a reply on October 26, 2011. See copy attached as Exhibit 3. In the
wake of these developments, the federal district court entered an order on October
27, 2011, staying all proceedings on Mr. Skinner’s § 1983 lawsuit until the state
courts complete their review of Mr. Skinner’s Third Motion for DNA Testing.
The trial court denied Mr. Skinner’s Third Motion on November 2, 2011, and
notified counsel of its action on November 3, 2011. On November 3, 2011, Mr.
Skinner faxed a Notice of Appeal to the district court and sent a paper copy by
overnight delivery for filing on November 4. The present motion for stay of
execution follows.
II.

Even Though Mr. Skinner’s Motions for DNA Testing Have Been
Before the Court on Two Prior Occasions, Amendments to
Chapter 64 Require Review of the Third Motion ab Initio.
This Court will confront a new and substantial issue in resolving Mr.

Skinner’s appeal, because the underpinnings of both this Court’s prior judgments
affirming the denial of post-conviction DNA testing to Mr. Skinner—which, for
convenience, we will label the “2003 decision” 1 and the “2009 decision” 2—have been
superseded by amendments to the State’s DNA testing statute. Because the
foundations of both those decisions have been stripped away, it will be necessary
for the Court in Mr. Skinner’s presently pending appeal to consider, for the first
time, whether Mr. Skinner can show that favorable DNA test results would create
1

Skinner v. State, 122 S.W.3d 808 (Tex. Crim. App. 2003).

2

Skinner v. State, 293 S.W.3d 196 (Tex. Crim. App. 2009).
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at least a 51% chance that the jury would have had a reasonable doubt about his
guilt. See Smith v. State, 165 S.W.3d 361, 364-65 (Tex. Crim. App. 2005). This
Court has never had to answer that question with respect to Mr. Skinner’s case,
despite having reviewed two earlier motions for post-conviction DNA testing filed
on his behalf, and it should not attempt to answer it “on the fly” between now and
November 9. Instead the Court should stay Mr. Skinner’s execution and give that
question the full and careful consideration it deserves, and that only full briefing
and argument would allow.3
A. The 2003 decision
While the Court’s 2003 decision considered Mr. Skinner’s request for DNA
testing against the requirements of the statute as it then existed, in doing so the
Court employed the now defunct formulation that it had announced a year earlier
in Kutzner v. State, 75 S.W.3d 427, 438-39 (Tex. Crim. App. 2002). See Skinner,
122 S.W.3d at 811 (citing Kutzner). Kutzner placed a substantive interpretive gloss
on art. 64.03(a)(2)(A), the so-called “different outcome” provision, which at that
time “require[d] the convicted individual [seeking DNA testing] to establish by a
preponderance of the evidence that a reasonable probability exists that he or she
would not have been prosecuted or convicted if exculpatory results had been
In order to avoid unnecessarily lengthening this Motion, Mr. Skinner has not included an
extensive account of the relevant facts of this case; instead, he incorporates by reference his
Third Motion for DNA Testing, see Exhibit 2, which describes in detail the facts supporting
his request for DNA testing. The Third Motion, in tandem with his Reply to the State's
Revised Opposition to his Third Motion for DNA Testing, attached as Exhibit 3, further
demonstrate that Mr. Skinner's motion has a substantial likelihood of success on the
merits.

3
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obtained through DNA testing.” Id. Kutzner held that this language meant that
post-conviction DNA testing should be denied unless the defendant showed a
reasonable probability that exculpatory DNA tests would conclusively prove his
innocence. Kutzner, 75 S.W.3d at 439. Applying Kutzner to Mr. Skinner’s case,
this Court concluded that he could not satisfy this exceedingly high standard, and
accordingly affirmed the trial court’s denial of his First Motion. Skinner, 122
S.W.3d at 813.
While Mr. Skinner’s appeal of the trial court’s denial of his First Motion was
pending in this Court, the Texas Legislature amended art. 64.03(a)(2)(A) by
deleting the “reasonable probability” requirement. Act of April 25, 2003, 78th
Legis., R.S., ch. 13, § 3 (2003). This Court later recognized that in making that
amendment the Legislature intended to clarify that the only burden a defendant
seeking post-conviction DNA testing should bear was a “preponderance of the
evidence” burden and not, in addition, the “reasonable probability” burden. See
Smith, 165 S.W.3d at 364-65. In explaining why it had found it necessary to
remove the “reasonable probability” requirement, the Legislature specifically
stated that “[d]espite the reasoning in Kutzner, the Legislature did not intend for
the defendant to have to prove ‘actual innocence’ . . . in order to meet his burden to
have the test done.” Id. (citing House Criminal Jurisprudence Committee, Bill
Analysis, Tex. H.B. 1011 78th Leg., R.S. (2003)). The Legislature further explained
that a defendant need prove only “that, had the results of the DNA test been
available at trial, there is a fifty-one percent chance that [he] would not have been
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convicted,” and on that account likewise struck the “. . . prosecuted or” language
from the original version. Id.
Thus, Kutzner’s interpretation of former art. 64.03(a)(2)(A), which doomed
Mr. Skinner’s First Motion, placed a significantly higher burden on a movant than
the standard applicable today. 4 See Smith, 165 S.W.3d at 363-64. Mr. Skinner did
not receive the benefit of that ameliorative amendment, even though it became
effective while his case was pending before this Court, because the amendment
only applied to motions filed in the state trial court on or after September 1, 2003.
See Act of April 25, 2003, 78th Legis., R.S., ch. 13, § 8 (2003). Mr. Skinner’s Third
Motion for DNA Testing (the one now before the Court) was filed well after the
effective date of the Legislature’s amendment overruling Kutzner and so must be
evaluated according to the standard presently in place.5
B. The 2009 decision

After serving nineteen years in prison, Billy James Smith—the movant in Smith whose
efforts to obtain post-conviction DNA testing would have been foreclosed by application of
Kutzner—was exonerated and released from custody based on the results of the DNA
testing he obtained as a direct consequence of the Legislature’s having amended art.
64.03(a)(2)(A). See Innocence Project, Billy James Smith Profile,
http://www.innocenceproject.org/Content/Billy_James_Smith.php (last visited Nov. 3, 2011).
4

Admittedly, undersigned counsel mistakenly cited Kutzner in Mr. Skinner’s Third Motion
for DNA Testing. In his Reply supporting that Motion, however, Mr. Skinner clarified his
argument, directing the trial court specifically to the fact that Kutzner has been superseded
by legislative amendment and no longer governs the interpretation of art. 64.03. See
Exhibit 2 at 2-7. Despite the fact that Kutzner is no longer good law, the State failed to
offer, by way of any supplemental pleading in the trial court, any argument other than
reliance on Kutzner for rejecting Mr. Skinner’s Third Motion. How the trial court viewed
this issue is unknown, as it offered no explanation for its decision.

5
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In 2007, Mr. Skinner filed a Second Motion for post-conviction DNA testing.
This Court affirmed the denial of that motion in 2009. Skinner v. State, 293
S.W.3d 196, 209 (Tex. Crim. App. 2009). This time around, the Court did not
invoke its art. 64.03(a)(2)(A) analysis from the 2003 decision, even though the
district court had relied on that analysis as one of many grounds for its denial of
the Second Motion. Nor did it analyze the case under the new art. 64.03(a)(2)(A)
standard. Instead, it held that Mr. Skinner’s motion was foreclosed by an entirely
different section of the post-conviction DNA testing law. Skinner, 293 S.W.3d at
209.
At the time this Court issued the 2009 decision, art. 64.01(b)(1)(B) provided
that DNA testing could be granted only if the evidence “was not previously
subjected to DNA testing . . . through no fault of the convicted person.” Id.,
amended by Act of May 20, 2011, 82d Legis., R.S., ch. 366, § 1 (2011). In affirming
the denial of Mr. Skinner’s Second Motion, this Court determined that the soughtafter evidence was not previously subjected to DNA testing because of strategic
decisions made by Mr. Skinner’s trial attorneys, which the Court imputed to Mr.
Skinner. Skinner, 293 S.W.3d at 209. On that basis, the Court concluded that Mr.
Skinner had failed to overcome art. 64.01(b)(1)(B)’s “no-fault” provision. Id.
Earlier this year, the Texas Legislature amended art. 64.01(b)(1)(B) and
deleted subsection (B) of the article, entirely removing the “no-fault” condition.
Tex. Code Crim. Proc. Ann. art. 64.01(b)(1), as amended by Act of May 20, 2011,
82d Legis., R.S., ch. 366, § 1 (2011). Thus, whether Mr. Skinner himself was
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putatively at “fault” for the absence of DNA testing in his case is no longer relevant
to whether he meets the statutory requirements for obtaining post-conviction DNA
testing; that requirement has been completely abrogated by the Legislature’s
action. For this reason, the 2009 decision likewise is no barrier to the Court’s
plenary consideration of Mr. Skinner’s pending appeal.
III.

The Court Should Stay Mr. Skinner’s Execution and Direct
the Trial Court to Enter Determinations That Will Permit a
Meaningful Appeal.

The trial court’s order denying Mr. Skinner’s Third Motion for DNA Testing
states, in its entirety:
On the 2nd day of November, 2011, the Court considered
Defendant Henry W. Skinner’s Third Motion for DNA Testing in the
above-styled action.
Upon consideration of said motion it is the opinion of the Court
that such motion should be denied.
IT IS THEREFORE ORDERED that Defendant Henry W.
Skinner’s Third Motion for DNA Testing is DENIED.
SIGNED this 2nd day of November, 2011.
Order Denying Defendant Henry W. Skinner’s Third Motion for DNA
Testing, State v. Skinner, No. 5216 (31st Dist. Court of Gray Cnty., Texas,
Nov. 2, 2011).
Mr. Skinner respectfully objects that this Delphic order, without more,
is insufficient to permit him a meaningful appeal of the denial of his Third
Motion for DNA Testing. As noted supra, when Mr. Skinner initially sought
DNA testing under Chapter 64 in 2001, the trial court denied his motion in a
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nearly identical three-sentence order, entered June 26, 2002, offering no
explanation or reasoning for its conclusion.6 On Mr. Skinner’s appeal, this
Court directed the trial court to “enter an order containing the relevant
Article 64.03 determinations” and supplement the Clerk’s Record accordingly.
Order, Skinner v. State, No. 74,400 (Tex. Crim. App. Dec. 18, 2002) (Exhibit
1). In response, the trial court entered an order that specifically referenced
the aspects of the statute with respect to which it found Mr. Skinner had
failed to carry his burden. 7 This Court ultimately found those findings
“sufficient for the purposes of our review,” because it read them as finding
that Mr. Skinner failed to satisfy “the requirements of 64 .03(a)(2)A) and
64.03(a)(2)(B).” Skinner, 122 S.W.3d at 813. It cautioned, however, that such
a scanty order “may not be adequate in every case,” and emphasized that it
“would appreciate more detailed findings from the trial court to facilitate our
review.” Id. In the particular circumstances presented, however, this Court
found it possible to assess whether the record supported the trial court’s
determinations as to those specific subsections of Chapter 64. Id.

This order appears at page 85 of the Supplemental Clerk’s Record filed in connection with
Mr. Skinner’s appeal to this Court of the trial court’s denial of his Second Motion for DNA
Testing (Skinner v. State, No. AP-75,812).
7 The trial court’s First Amended Order on Henry W. Skinner’s Motion for Forensic Testing
appears at page 88 of the Supplemental Clerk’s Record filed in connection with Mr.
Skinner’s appeal to this Court of the trial court’s denial of his Second Motion for DNA
Testing (Skinner v. State, No. AP-75,812).
6
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The trial court’s November 2, 2011 order denying Mr. Skinner’s Third
Motion for DNA Testing suffers from precisely the same deficiencies as its
June 26, 2002 order denying his first such motion. Nothing in the order gives
this Court any guidance as to the basis of the trial court’s decision. As the
Court’s prior opinion in this very case makes clear, there are some orders so
deficient that they make a reasoned determination of a movant’s Chapter 64
appeal impossible. The trial court’s order of June 26, 2002, was one of them,
as this Court found. The trial court’s latest order, which is substantially
identical to its June 26, 2002 order, is another. For that reason, the Court
should stay Mr. Skinner’s execution and direct the trial court once again to
enter an order making clear the basis for its ruling, and supplement the
Clerk’s Record so that Mr. Skinner may receive a meaningful determination
of his appeal.
IV.

This Case Presents a Substantial Question Regarding the
Application of the “Different Outcome” Standard.
As the foregoing discussion makes plain, changes in the law preclude this

Court from relying on its prior decisions from 2003 and 2009 to resolve Mr.
Skinner’s pending appeal. Instead, it will be necessary for the Court to undertake a
new and careful examination of the factual record and the parties’ arguments in
light of the correct, modified legal standard for granting post-conviction DNA
testing. We cannot fully develop every aspect of Mr. Skinner’s case in the present
motion, due to the compressed time-frame in which this pleading must be completed
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and filed. Given those constraints, we can only summarize the argument Mr.
Skinner would expect to make in an appellate brief. Even this preliminary
showing, however, illustrates the substantial nature of Mr. Skinner’s claim, and
thus why a stay of execution is warranted to give it meaningful plenary
consideration. 8
Although this Court addressed itself to some of the evidence in its 2003 and
2009 decisions, it is important to note not only that the evidence has changed over
time but also that the legal standard by which the evidence must now be analyzed
is different—dramatically so. As noted supra, the only issue the Court addressed in
the 2003 decision was whether exculpatory DNA test results would prove Mr.
Skinner innocent, and the only issue addressed in the appeal decided in 2009 was
whether, within the meaning of the former statute, it was Mr. Skinner's “fault” that
the requested DNA testing had not previously been conducted. See Skinner, 293
S.W.3d at 200 (noting that of the several different legal issues presented by Mr.
Skinner's appeal of the trial court's order, the Court was "choos[ing] to address only
the third," i.e., whether Mr. Skinner "fail[ed] to meet the 'no-fault-of-the-convictedperson' requirement of article 64.01(b)(1)(B) because trial counsel declined to seek
DNA testing as a matter of sound trial strategy") (internal quotation marks
omitted). To be sure, in the 2009 decision, the Court addressed whether the
Federal courts undertake a similar analysis in deciding whether to grant temporary
injunctive relief in a variety of settings. See, e.g., Hill v. McDonough, 547 U.S. 573, 584
(2006) (finding that stay of state prisoner’s execution may be appropriate if he shows a
significant likelihood of success on the merits of the litigation that would be cut short by his
death).

8
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evidence was sufficient “in the interests of justice” to excuse Mr. Skinner’s failure to
request the testing prior to trial. See id. at 203. But still the “interests of justice”
analysis performed by the Court was centered around trial counsel’s effectiveness in
failing to ask for DNA testing prior to trial and was fundamentally different from
that now required under the current version of art. 64.03(a)(2)(A), which requires
viewing the evidence from the standpoint of what effect it might have had on the
reasonable juror.
It hardly bears repeating, of course, that the standard for showing
constitutionally ineffective assistance of counsel that guided this Court’s 2009
analysis of the evidence is a difficult one to meet. The review of counsel's
performance must be "highly deferential," Strickland v. Washington, 466 U.S. 668,
689 (1984), and the court must examine "the trial as a whole," and "not simply
isolated incidents." Cannon v. State, 668 S.W.2d 401, 403 (Tex. Crim. App. 1984).
This Court has emphasized that "[trial] counsel is better positioned than the
appellate court to judge the pragmatism of the particular case," justifying a posttrial presumption "that he made all significant decisions in the exercise of
reasonable professional judgment." Delrio v. State, 840 S.W.2d 443, 447 (Tex. Crim.
App. 1992). And it has disavowed any effort to "second-guess through hindsight the
strategy of counsel at trial"; "the fact that another attorney might have pursued a
different course [will not] support a finding of ineffectiveness." Blott v. State, 588
S.W.2d 588, 592 (Tex. Crim. App. 1979).
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Consistent with that view and the constraints imposed by former art.
64.01(b)(1)(B), this Court in 2009 examined various aspects of the evidence in Mr.
Skinner's case, but only with an eye to whether those facts, analyzed separately and
apart from any consideration of exculpatory DNA test results, provided any basis
for concluding that Mr. Skinner had received ineffective assistance of counsel under
the Strickland standard. See, e.g., Skinner, 293 S.W.3d at 203-04 (discounting the
post-trial recantation of prosecution witness Andrea Reed because it could not have
factored into counsel's pretrial decision not to seek DNA testing; even accepting
arguendo that in some other case "new, unforeseeable evidence could cast a new
light on what was at the time a reasonable trial strategy so as to require DNA
testing in the interests of justice," because Mr. Skinner's trial counsel "could not
have anticipated that Andrea would recant her trial testimony," it could not
undermine the deference to be accorded their strategic choice not to pursue DNA
testing); id. at 204-206 (canvassing other facts relating to the degree of Mr.
Skinner's physical impairment on the night of the crime, and concluding that in
light of "these circumstances and all of the other evidence discussed," Mr. Skinner's
"proffered evidence on the issue of incapacity does not call into question defense
counsel's strategy to forgo DNA testing"); id. at 207-209 (summarizing the parties'
competing views of the significance of the limited DNA testing conducted after Mr.
Skinner's trial, and likewise concluding that it did not "require [this Court] to
retrospectively second-guess a trial strategy [i.e., not pursuing DNA testing] that
was reasonable at the time"). In short, while this Court in 2009 looked at the
Skinner v. State, No.76,675
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evidence of this case, it did so through the prism of the “no-fault” provision, which in
turn required analysis of counsel’s performance under the deferential Strickland
standard.
In the present appeal, the Court will face a much different question,
unencumbered by any analysis of whether Mr. Skinner received effective assistance
of counsel at trial. The question in this appeal will be whether, in light of all the
evidence, there is at least a 51% chance that jurors would harbor a reasonable doubt
about Mr. Skinner's guilt if they were also presented with exculpatory DNA test
results. As we show below, cases like this Court's decision in Routier v. State, 273
S.W.3d 241 (Tex. Crim. App. 2008), and the Third Court of Appeals' decision in In re
Morton, 326 S.W.3d 634 (Tex. App. – Austin 2010), provide useful models for how
this analysis works in practice.
Routier is particularly instructive on how the post-Kutzner standard should
be applied to a case such as Mr. Skinner's. Routier was convicted of murdering her
two sons and sentenced to death. Routier, 273 S.W.3d at 244-45. Throughout trial
and after she was convicted, Routier maintained her innocence, asserting that she
was asleep on a couch in the family room when she awoke to find her two sons—who
had been asleep on the floor in the same room—stabbed to death and an intruder
fleeing her home through the kitchen. Id. at 244
Routier requested DNA testing of certain biological material found at the
crime scene. Routier, 273 S.W.3d at 245. Reversing the trial court's denial of
Routier's motion for DNA testing, this Court determined that Routier had met the
Skinner v. State, No.76,675
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burden imposed by the revised Article 64.03(a)(2)(A). Id. at 256-257. The Court
explained that there is a significant distinction between the Smith standard and the
Kutzner standard it replaced. Indeed, the CCA noted that Routier "would not likely
have been able to obtain any DNA testing at all under Kutzner . . . ." Id. at 259
n.76.
Perhaps most important, the Court in Routier granted DNA testing even in
the face of substantial evidence suggesting Routier's guilt. See Routier, 273 S.W.3d
at 258-59. This Court expressly found that "[t]here is no lack of evidence to support
the State's theory that the appellant murdered her children and then staged the
scene to try to make it look like the culprit was an unknown killer," listing the facts
that (1) Routier had handled the murder weapon; (2) the crime scene was
inconsistent with Routier's version of events; (2) Routier's clothing had "cast off"
stains of the victims' blood; (3) Routier allegedly had a motive for the murders; (4)
Routier's demeanor was abnormal following the crime; and (5) there was compelling
evidence that Routier had staged the alleged assailant's means of entering and
exiting the house. Id. Given that the jury was presented with "two competing
theories of what happened in the house that night," the Court concluded that
adding DNA evidence that would corroborate the appellant's account of an
unknown intruder to the evidentiary mix could readily have tipped the jury's
verdict in the appellant's favor. In our estimation, DNA evidence showing that
an unknown intruder—indeed, the same unknown intruder—[left DNA on all of
the tested pieces of evidence] would more likely than not have caused the jury to
harbor a reasonable doubt as to the appellant's guilt and decline to convict her.
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Routier, 273 S.W.3d at 259. Accordingly, this Court held that "[t]here is at least a
51% likelihood that the jury would have seen her as a victim herself—or at least
that it would have harbored a reasonable doubt that she was not." Id.
Inescapably, the same reasoning applies in Mr. Skinner's case. Like the
defendant in Routier, Mr. Skinner has consistently maintained that another
individual committed the crimes, a theory which has been supported by substantial
circumstantial and physical evidence, not the least of which is the scientific
evidence that Mr. Skinner was too impaired by alcohol and codeine to have
committed the murders and the evidence that the female victim's uncle, Robert
Donnell, who had both motive and opportunity to have committed the crime, was
seen maniacally scrubbing out the interior of his pickup truck shortly after the
murders occurred. Here, just as in Routier, DNA test results that point to a third
party—especially if the same third party's DNA were present on each item of
evidence Mr. Skinner seeks to have tested—would, at the very least, have caused a
jury to harbor a reasonable doubt as to Mr. Skinner's guilt. Accordingly, Mr.
Skinner, like the movant in Routier, has demonstrated a reasonable probability that
exculpatory DNA results from the requested items would tip the verdict in his favor
in a new trial.
Even though some of the circumstantial evidence in Mr. Skinner's case is
consistent with the jury's verdict finding him guilty, that fact cannot constitute a
basis for denying post-conviction DNA testing after Routier, where much stronger
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evidence of guilt did not preclude the conclusion that DNA testing was required. 9
Certainly, Mr. Skinner has made a showing that is just as compelling, if not more
so, than the showing offered by the movant in Routier. At a bare minimum, the
strong similarities between the constellations of facts in Routier and in Mr.
Skinner's case establish the substantial character of the appeal in this case. A stay
of execution is necessary to permit those to be fully developed by the parties, and to
allow the Court a fair opportunity to give them complete and deliberate
consideration.
The Court of Appeals' decision in Morton provides another clear example of
why Mr. Skinner's Third Motion presents such a substantial issue for appeal.
Morton was accused of murdering his wife, who was found in the master bedroom of
their home, dead from a massive blunt injury to the head, while Morton was at
work. Morton, 326 S.W.3d at 637. The State theorized that Morton had killed his
wife the previous night, “in a sexual rage” after she refused to have sex with him,
and that he had attempted to "stage" the crime scene to make it appear that an
intruder had committed the crime. Id. Morton's defense was that his wife was alive
when he left for work at 5:30 a.m. and must have been killed by an unknown
assailant who later entered the house. Id. The jury found Morton guilty.

To cite but one example, Routier asserted that she was merely asleep when the attacks
took place directly in front of her. In Mr. Skinner's case, there is substantial evidence that
he was near-comatose as a result of having ingested extraordinary amounts of alcohol and
codeine. (See Skinner's Third Mot. at 3-6.) That distinction alone makes Mr. Skinner's
claim of innocence more plausible than the one advanced in Routier.

9
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The post-conviction DNA testing dispute in Morton centered around a bloodstained bandana "found . . . approximately one hundred yards northeast of the rear
of the Mortons' house, on the edge of a curb, at the front of a home construction
site," and recovered by the victim's brother; the location where the bandana was
found was separated from the Mortons' house by "[a] wooded tract of land." Morton,
326 S.W.3d at 638-639. Morton sought DNA testing on the bandana itself, and on a
human hair found on the bandana. Id.
Morton argued that an unknown intruder could have "entered the Mortons'
residence through a sliding door, in the morning, after [Morton] had left for work;"
he pointed out that there was a sliding door to the house found unlocked, that there
was a "wooded area behind the house where an intruder could enter the Mortons'
yard without being seen," that the backyard revealed "a footprint . . . that the
intruder could have left," and that there were "unidentified fingerprints in the
house"—plus the discarded, blood-stained bandana at the construction site on the
other side of the wooded area. Morton, 326 S.W.3d at 641.
Morton argued that DNA testing of the bandana would be exculpatory if the
tests showed that the bandana contained his wife's blood and a third party's DNA
(due to blood, sweat, or hair present on the bandana), but none of Morton's DNA.
Morton, 326 S.W.3d at 641. The State countered that the bandana might have been
at the construction site "for some time," and that it was unlikely that an unknown
intruder had entered the house because "there were no signs of sexual assault,
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numerous valuable items in the house were left intact, and no blood was found in
the house outside the master bedroom." Id.
The Court of Appeals' analysis of whether Morton had shown a 51% chance of
not being convicted, if he had obtained exculpatory DNA results, focused on the fact
that each side at trial could point to some evidence that supported its theory. For
example, with respect to the State's claim that Morton had murdered his wife "in a
sexual rage after she fell asleep during foreplay," the court agreed that there was
evidence that Morton and his wife "frequently had verbal disagreements" and that
Morton wanted sex from his wife more often; it further observed, however, that the
Mortons often joked playfully together, and that no testimony indicated that Morton
"was prone to threatening or acting violently toward his wife." Id. at 642. While
crime scene personnel did find a note from Morton to his wife that appeared to
support his claim that she was alive when he left the house, the State dismissed the
letter as calculated to produce precisely that effect. Id. Morton pointed to
unidentified fingerprints recovered at the scene, including two from the frame of an
unlocked sliding glass door, and an unidentified footprint found in the yard by the
back fence. The State argued that the footprint likely belonged to a gurney carrier
from the funeral home, and that the likelihood of an intruder was remote because
although Mrs. Morton's purse and one of Morton's handguns were missing, other
items of value—including cameras, jewelry, and other firearms—were undisturbed.
And it focused on the fact that, despite extensive blood spatter in the bedroom from
the bludgeoning of Mrs. Morton, there was no blood in the house outside the master
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bedroom. While the State alleged that Morton behaved strangely and showed little
grief following the murder, the defense pointed to other circumstances that could
have accounted for his reaction, and offered testimony that his demeanor at work
that day was normal and that he was bereft at his wife's murder. Id. at 642-43.
There was even a "battle of the experts" over Mrs. Morton's time of death, with each
side presenting testimony from pathologists. Id.
The Court of Appeals found Morton's case "similar to Routier." Morton, 326
S.W.3d. at 644. It explained:
The jury in this case was confronted with two conflicting theories of
how [Mrs. Morton] was murdered, each dependent on circumstantial
evidence. There was conflicting testimony on the time of death. There
was also conflicting testimony as to whether [Morton] showed the type
of surprise and grief . . . that one might reasonably expect from an
innocent husband.
Id. The Court of Appeals summed up its reasoning for granting DNA testing as
follows:
If, then, the bandana were found to contain [Mrs. Morton's] blood and
the DNA of a person other than [Morton], we think that adding this
DNA evidence, which corroborates [Morton's] theory of an unknown
intruder, could have influenced the jury's verdict in [Morton's] favor.
The third party's DNA would be compelling evidence of a perpetrator
other than [Morton]. At trial, to support his theory of an unknown
intruder, [Morton] had to rely primarily on an unlocked door,
unidentified fingerprints, one unidentified footprint, and his own
denial of guilt. A bandana stained with [his wife's] blood and
containing another person's DNA, discovered across the wooded area
from the Mortons' house, would provide direct support for [Morton's]
theory that the murderer escaped through the sliding glass door, over
the backyard fence, and along the path through the wooded area.
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Morton, 326 S.W.3d at 644. Significantly, the court in Morton noted that
exculpatory DNA test results would necessarily have been enough to prove Morton’s
innocence—would not, in other words, have been sufficient to meet the Kutzner
standard:
We recognize that such exculpatory results would not prove [Morton's]
actual innocence. It would remain a possibility, for instance, that after
killing his wife that night, [Morton] himself went to the construction
site, retrieved the bandana from the site, brought it into the master
bedroom to place Christine's blood on it, and then returned it to the
site. However, considering all the evidence, we conclude that there is
greater than a 50% likelihood that the jury would have harbored a
reasonable doubt as to [Morton's guilt]."
Morton, 326 S.W.3d at 644-45. 10
The rule that emerges from Morton and Routier is not that post-conviction
DNA testing is automatically required anytime a defendant claims that an
"unknown intruder" committed the murder for which he was convicted. Instead, the
point is that favorable DNA testing results in such a case are much more likely to
produce a "different outcome" if the results corroborate the intruder's presence at
the time of the crime, in close proximity to the victims. In Mr. Skinner's case, the
items he seeks to have tested—which include material directly from the body of
victim Twila Busby (fingernail scrapings, rape kit swabs, and hairs clutched in her

The DNA testing ordered in Morton ultimately proved Morton’s innocence and, equally
important, identified the actual killer. See Chuck Lindell, Morton expected to be freed today
after 25 years, Austin American Statesman, Oct. 3, 2011,
http://www.statesman.com/news/texas-politics/morton-expected-to-be-freed-today-after-251893620.html.
10
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hand), material found immediately adjacent to her body (the sweat stains,
bloodstains, and human hairs on a man's jacket lying next to her body), items the
assailant has to have touched at the crime scene (the knives that are likely the
weapons used to kill Ms. Busby's sons), and items he may have touched at the crime
scene (the blood-stained cup towel found along with the knives)—fit that description
precisely. If DNA test results revealed a single DNA profile on all those items of
evidence (i.e., the person whose skin is under Ms. Busby's fingernails is the person
whose sweat is on the jacket found next to her body and the person whose blood is
on the knives that killed her sons), and that DNA profile did not belong to Mr.
Skinner or to any of the victims, this Court can be confident—to much more than a
51% likelihood—that a new jury would acquit.
There is a sharp contrast between Routier, Morton, and Mr. Skinner's case on
the one hand, and leading cases in which this Court has found that DNA testing
was not required, on the other. For example, this Court has sometimes endorsed
the proposition that "without more, the presence of another person's DNA at the
crime scene [will] not constitute affirmative evidence of the appellant's innocence."
Prible v. State, 245 S.W.3d 466, 470 (Tex. Crim. App. 2008) (citing Bell v. State, 90
S.W.3d 301 (Tex. Crim. App. 2002)). But this analysis must remain moored to the
facts of the particular case. In Bell, for example, the defendant had signed two
formal confessions that were richly corroborated by extrinsic proof. See Bell v.
State, 938 S.W.2d 35, 42 (Tex. Crim. App. 1996) (stating that before being arrested
and confessing, Bell attempted to cash at a local bank checks stolen from the
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victims during the robbery-murder); id. at 47 n.21 (noting the two confessions).
Given those undisputed facts, it is unsurprising that the Court concluded that the
presence of another, unidentified person's DNA at the crime scene would not raise
any genuine doubt about Bell's guilt. And in Prible itself, the trial evidence
included inculpatory ballistics evidence, testimony by a fellow prison inmate that
Prible explicitly admitted his guilt and boasted of the crime, and the presence of
Prible's semen (confirmed by DNA testing) inside the body of the female victim (who
was the girlfriend of the male homicide victim and the mother of the three child
homicide victims). See Prible v. State, 175 S.W.3d 724, 727-29 (Tex. Crim. App.
2005).
What these defendants have in common is that none of them presented a
plausible theory of defense at trial, backed by any real evidence, which could
conceivably have been bolstered even slightly by the addition of favorable DNA
evidence from post-conviction testing. By contrast, in cases like Routier and
Morton—and Skinner—there was a colorable defense theory presented at trial,
supported by at least some evidence, that offered an alternative context for
understanding the allegedly inculpatory facts. While each of those trial defenses
was necessarily rejected by the jury that originally found the defendant guilty
beyond a reasonable doubt, they provide a reasoned basis for inferring that
exculpatory DNA test results could have "tipped the balance" and left the jury with
reasonable doubt about the defendant's guilt. See, e.g., Routier, 273 S.W.3d at 259
and n.76 (finding that even though the movant might "fall short of meeting the
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onerous standard for proving actual innocence," DNA evidence corroborating [her]
version of events could have "tipped the jury's verdict in [her] favor").
The likelihood that the person actually responsible for the murder of Twila
Busby and her sons may well have been Ms. Busby's late uncle Robert Donnell is
not indispensable to Mr. Skinner's request for DNA testing. If DNA tests on
multiple different items from the crime scene produce a single DNA profile, and
that profile does not match Mr. Skinner's or any of the victims', then it does not
matter whether that profile can also be matched to Robert Donnell; the powerful
exculpatory inference that it belongs to the real killer will be sufficient to cast
reasonable doubt about Mr. Skinner’s guilt. 11 But, in this connection, it is
instructive to note that some of the evidence pointing to Robert Donnell as a strong
suspect is just the type that Texas courts routinely identify as consistent with an
inference of guilt. For example, Donnell's bizarrely emotionless reaction when told
of the murders of his niece and her sons is evidence, albeit circumstantial, of his
guilt. See Temple v. State, 342 S.W.3d 572, (Tex. App. – Houston [14 Dist.] 2010)
(finding that evidence that the defendant, despite knowing his wife had been
murdered, on the day of the murder "did not seem to be upset," behaved calmly, and
did not appear to cry, "support[ed] an inference of [his] guilt"); Guevara v. State, 152
S.W.3d 45, 50, 50 n.22 (Tex. Crim. App. 2004) (evidence supported jury's guilty
verdict where it indicated, inter alia, that the defendant "showed little to no
Notably, neither Routier nor Morton identified or discussed a specific alternative suspect;
rather, the courts granted DNA testing based simply on the possibility of an unknown
intruder.

11
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emotion after discovering his [murdered] wife" and did not "appear to be upset at
the crime scene"); Stevens v. State, 234 S.W.3d 748, 778 (Tex. App. – Fort Worth
2007) (jury's verdict of guilt supported by, inter alia, the fact that "on the day of [the
victim's] death, Stevens showed a lack of emotion" when made aware of the victim's
death); Matter of V.M.D., 974 S.W.2d 332, 348 (Tex. App. – San Antonio 1998)
(jury's finding that juvenile engaged in delinquent conduct by committing capital
murder was supported, inter alia, by the fact that she "showed little emotion
regarding the deaths of [the child victims]").
Similarly, Donnell's frantic efforts immediately after the murders to clean out
and disinfect his beat-up old pickup truck are also probative of a consciousness of
guilt, which in turn is substantive circumstantial evidence of guilt. See, e.g.,
Guevara, 152 S.W.3d at 50 ("Attempts to conceal incriminating evidence . . . are
probative of wrongful conduct and are also circumstances of guilt") (citation
omitted); Wells v. State, 578 S.W.2d 118, 119 (Tex. Crim. App. 1979) (attempts to
conceal incriminating evidence are indicative of guilt); Torres v. State, 794 S.W.2d
596, 598 (Tex. App. – Austin 1990, no pet.) (conduct showing consciousness of guilt
is "perhaps one of the strongest kinds of evidence of guilt"). In Brown v. State, 657
S.W.2d 117, 119 (Tex. Crim. App. 1983), this Court emphasized that "conduct of the
accused showing a consciousness of guilt . . . would be admissible as a circumstance
tending to prove that he committed the [criminal] act." Id. (citing cases going back
to Love v. State, 29 S.W. 790 (Tex. Crim. App. 1895); see also, e.g., Lair v. State, 265
S.W.3d 580 (Tex. App. – Houston [1 Dist.], 2008) ("conduct indicating a
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consciousness of guilt" includes "attempts to ... conceal or destroy evidence"). For all
these reasons, the circumstantial evidence implicating Donnell powerfully supports
the requested DNA testing.

V. The Equities Support a Stay of Execution.
For the time being, the step that Mr. Skinner is asking the Court to take is a
modest one. Texas statutes give him an unqualified right to appeal the trial court’s
adverse decision on his Third Motion for DNA Testing, see Tex. Code Crim. Proc. art
64.05. Moreover, this case presents the highly unusual circumstance that the legal
standards governing the application of Texas’ post-conviction DNA testing statute
to the facts of Mr. Skinner’s case have changed since the last time the Court
examined his request for DNA testing. See supra. As a result, the Court must
undertake plenary reexamination of its prior conclusion that DNA testing is not
called for in Mr. Skinner’s case.
This Court has faced comparable circumstances—where the pivotal issue
from an earlier decision was presented at a later time for reevaluation under a
changed legal standard, or where the Court simply needed more time to sort out the
correct resolution of the dispute before it—on numerous other occasions. In such
cases, this Court has not hesitated to postpone an execution. In Ex parte Hood, 304
S.W.3d 397, 398 (Tex. Crim. App. 2010), for example, the Court stayed the
applicant’s execution upon concluding that “developments in the law” made it
“prudent” to reconsider the Court’s earlier decision dismissing his nullification
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instruction claim. Similarly, in Ex parte Woods, 296 S.W.3d 587, 605 (Tex. Crim.
App. 2009), the Court stayed the applicant’s execution to consider whether his
Atkins claim—which the Court had rejected on the merits more than three years
earlier—deserved reconsideration in light of newly available evidence. See also,
e.g., Ex parte O'Brien, 190 S.W.3d 677, 678 (Tex. Crim. App. 2006) (concurring
statement of Cochran, J., joined by Keller, P.J., and Keasler and Hervey, JJ.)
(noting that the Court had previously “voted to grant a stay to have sufficient time
to assess both the procedural aspects of the subsequent writ application and the
merits of the [applicant’s] claim”); Ex parte Staley, 160 S.W.3d 56, 58 (Tex. Crim.
App. 2005) (stating that the Court “granted applicant's motion for a stay of
execution so that we would have sufficient time to determine whether his current . .
. claim meets the requirements of Section 5(a)(1) of Article 11.071”). It should do
the same here.
In deciding whether to grant a stay, the Court must weigh the relative harm
to each party. The irreparable injury Mr. Skinner would face if a stay were not
issued is obvious. On the other hand, the State of Texas will suffer no significant
harm if a stay issues. To be sure, a stay would result in some delay in carrying out
the judgment, and Mr. Skinner does not dispute that a State has a “significant
interest in enforcing its criminal judgments.” Nelson v. Campbell, 541 U.S. 637, 650
(2004). However, sixteen years have passed since Mr. Skinner’s conviction. In that
context, the additional time necessary for the Court to adjudicate this appeal in due
course would not constitute substantial harm to the State. Undoubtedly, the
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threatened injury to Mr. Skinner outweighs any such potential damage to the
State’s interest in enforcing the judgment on November 9, as opposed to a later date
set after this Court has had a reasonable opportunity to consider and rule on Mr.
Skinner’s request for DNA testing.
Further, and even more important, on the question of relative harm to the
parties, the State does not come to this Court with clean hands. The following
chronology shows why.
As detailed elsewhere in this motion, Mr. Skinner’s Third Motion for DNA
Testing is based on the Legislature’s action earlier this year amending Chapter 64
of the Code of Criminal Procedure to remove the “fault” provision under which Mr.
Skinner was denied DNA testing in 2009. The Governor signed that legislation on
June 17, and the new law was to take effect September 1. In mid-July, Mr. Skinner
filed a brief in his federal lawsuit against the District Attorney of Gray County in
which he described the imminent change in Texas’s post-conviction DNA testing
statute and made clear that after September 1, there appeared to be no bar to his
filing a new motion for DNA testing in state court, to avail himself of the favorable
amendment to Chapter 64. Brief in Opposition to Defendant’s Motion for Summary
Judgment and in Support of Plaintiff’s Cross-Motion for Partial Summary Judgment at 2-3,
Skinner v. Switzer, No. 2:09-cv-00281 (N.D. Tex. July 14, 2011).

Less than two weeks after Mr. Skinner filed this brief advising the District
Attorney of the likelihood that he would bring a new state court proceeding on or
about September 1, the District Attorney went to the trial court and asked it to set
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Mr. Skinner’s execution for November 9—knowing full well that that date would
give the trial court and this Court only nine weeks to rule on the expected Third
Motion, which could not be filed until the removal of the “no-fault” provision from
the statute became effective. Because that execution date had already been set
before we—Mr. Skinner’s longtime counsel—were given notice that it was being
sought, we were denied any opportunity to advise the trial court how much time
might be necessary to complete the anticipated litigation in state court.
Mr. Skinner filed his Third Motion in the convicting court as soon as
September 1 passed and the new law became effective. Nevertheless, the State
waited for seven of the nine weeks remaining—until October 24—before filing any
response whatsoever to that motion. The trial court’s half-page ruling—which
contained no analysis—took an additional nine days, leaving this Court with four
business days in which to review the complex record in this case and make the
difficult determinations it is required to make under Chapter 64.
In short, the State’s own actions are solely responsible for the crisis this
Court now faces in trying to give meaningful consideration to this important appeal
before time runs out. The sequence of events strongly suggests that the State set an
execution date that would give the state courts little time to give Mr. Skinner’s
Third Motion meaningful consideration and then intentionally dragged its feet in
filing an opposition in the trial court precisely to cut short even further the time
this Court has to resolve this case. The Court should not let its adjudication of this
matter be dictated by such tactical ploys.
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In weighing the equities, the Court should also take into account the effect
the issuance—or the denial—of a stay would have on the public interest. Mitchell v.
City of Temple, 152 S.W.2d 1116 (Tex. Civ. App. 1941) (finding that although a court
deciding whether to grant equitable relief, such as an injunction, must weigh “the
question of comparative injury” as between the parties, it must also consider
whether granting relief to either party “will cause great harm to the public”).
While Texans support the death penalty, public sentiment also overwhelmingly
favors testing all available DNA evidence that might bear on his guilt or innocence
before executing a convicted person—as reflected in the near-unanimous opinions of
the editorial boards of Texas’s major newspapers that have appeared over the past
year and a half.12 Of course, newspaper editorials should not dictate the outcome of

See, e.g., Editorial, Don’t execute Hank Skinner before crucial DNA evidence is tested,
Houston Chronicle, Nov. 3, 2011, http://www.chron.com/opinion/editorials/article/Don-texecute-Hank-Skinner-before-crucial-DNA-2249173.php (“Testing the evidence before the
execution date is a win-win proposition for the state and for all Texans. Whether the
results support the defense’s case or the prosecution’s, justice will be served.”); Editorial,
Skinner Execution Should Wait for DNA, Austin American Statesman, Oct. 28, 2011,
http://www.statesman.com/opinion/skinner-execution-should-wait-for-dna-1939569.html
(“At the very least . . . the execution should be stopped until the courts have time to settle
Skinner’s claims.”); Editorial, Court Rules Rightly on Skinner, Amarillo Globe News, Mar.
11, 2011, http://amarillo.com/opinion/editorial/2011-03-11/editorial-court-rules-rightlyskinner (“It's vital, in fact, for the public to know that all these capital cases that end up in
the execution chamber result in the ultimate punishment of the individual who committed
the crime. We have the technology and science to make that determination.”); Editorial,
Justice Is About Getting It Right, Forth Worth Start-Telegram, Mar. 14, 2011,
http://www.star-telegram.com/2011/03/14/2920950/justice-is-about-getting-it-right.html
(“Though courts have upheld Skinner’s conviction and he was denied a clemency bid, the
fact that not all available evidence was DNA tested raises doubts that analysis now could
set to rest . . . . Finality shouldn’t be just about getting it over—but about getting it right.”);
Editorial, Test all DNA in Skinner Case, Dallas Morning News, Oct. 12, 2010,
12
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court cases; they are mentioned here only as a gauge of the impact that failure to
issue a stay to give the Court adequate time to review this case might have on
public confidence in how the Texas criminal justice system administers the death
penalty. As Judge Cochran has cautioned, “[o]ur criminal justice system makes two
promises to its citizens: a fundamentally fair trial and an accurate result;” if either
http://www.dallasnews.com/opinion/editorials/20101012-Editorial-Test-all-DNA-in-734.ece
(“It’s possible that Skinner is as guilty as the West Texas sky is blue. Texas courts say they
are sure of it. But they don’t have all the facts, and there’s no excuse not to have them.”);
Editorial, Confirm Guilt Beyond Doubt by DNA Testing, San Antonio Express News, Oct.
23, 2010, http://www.mysanantonio.com/news/article/Confirm-guilt-beyond-doubt-by-DNAtesting-721010.php (“In this day and age, there is no reason why DNA evidence, when it’s
available, shouldn’t routinely be tested as part of the appeals process if it wasn’t tested at
trial.”); Editorial, Getting Facts Straight in Texas Murder Case, Fort Worth Star-Telegram,
May 27, 2010 (“There must be finality to convictions, especially in murder cases. But
getting the conviction right is essential.”); Editorial, Beyond the Shadow of a Doubt,
Wichita Falls Times Record News, Mar. 26, 2010,
http://www.timesrecordnews.com/news/2010/mar/26/beyond-the-shadow-of-doubt/ (“[W]hat
does the state of Texas have to lose? If the testing confirms the conviction, [Skinner]’ll face
his fate. If the testing exonerates him, we would have come inexcusably close to killing an
innocent man.”); Editorial, Death Row Inmate Entitled to Delay for DNA Tests, Austin
American Statesman, Mar. 22, 2010, http://www.statesman.com/opinion/death-row-inmateentitled-to-delay-for-dna-423839.html (“[T]he most ardent supporters of capital
punishment—those most invested in making sure Texas does not execute an innocent
person—should be leading the call for the delay [in Skinner’s execution].”); Editorial, Hold
Up Skinner Execution for DNA Tests, Dallas Morning News, Mar. 22, 2010,
http://www.dallasnews.com/opinion/editorials/20100322-Editorial-Hold-up-Skinnerexecution-9707.ece (“Skinner may be guilty of a bloody triple slaying in Pampa, but every
sliver of doubt must be eliminated before the state exercises its life-or-death authority.”);
Editorial, It’s Best to Test. DNA Could Prove a Death Row Convict Innocent. Let’s Test It
While He Is Still Alive, Houston Chronicle, Mar. 20, 2010,
http://www.chron.com/opinion/editorials/article/It-s-best-to-test-DNA-could-prove-a-deathrow-1705233.php (“Before sending a man to die, we need to be absolutely sure of his guilt.”);
Editorial, DNA Test Needed in Skinner Case, San Antonio Express News, Mar. 20,
2010,http://www.mysanantonio.com/news/article/DNA-test-needed-in-Skinner-case787867.php (“DNA evidence arrived to late to help Timothy Cole. It’s not too late, however,
for Perry to avoid the possibility of having to issue a posthumous pardon for Skinner.”).
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of those promises is not met, “the criminal justice system itself falls into disrepute
and will eventually be disregarded.” Ex parte Thompson, 153 S.W.3d 416, 421 (Tex.
Crim. App. 2005) (Cochran, J., concurring).

CONCLUSION
No one disagrees that courts should avoid “intentionally slam[ming] the
courthouse doors against one who is, in fact, innocent of wrongdoing.” Thompson,
153 S.W.3d at 421 (Cochran, J., concurring). But it is equally important that when
someone who may well be innocent comes through those courthouse doors, this
Court ensure that he receives full, careful and reasoned consideration of his claims.
Only thus can the judicial system determine whether this is the rare case in which
the usually reliable trial mechanism may have produced a “patently inaccurate
result,” and, if so, shoulder its own “obligation to set things straight.” Id.
The Court should stay Mr. Skinner’s execution and hear his pending appeal
in due course.

Respectfully submitted,
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)

COURT IN AND FOR
GRAY COUNTY, TEXAS

DEFENDANT HENRY W. SKINNER'S THIRD
MOTION FOR DNA TESTING
Pursuant to Article 64.03, Tex. Code Crim. Proc. Ann. art. 64.03(a) (Vernon Supp. 2010),
Defendant Henry W. Skinner ("Mr. Skinner"), an indigent prisoner confined on Death Row at
the Polunsky Unit of the Texas Department of Criminal Justice, Correctional Institutions
Division, respectfully moves for DNA testing of certain items of forensic evidence, as set forth
more fully below.
I.

Mr. Skinner's Case Urgently Calls for DNA Testing.
For more than a decade, Mr. Skinner has unsuccessfully pursued forensic DNA testing

that would resolve longstanding and troubling questions about who committed the crimes for
which he was convicted. Mr. Skinner has consistently maintained that he did not kill Twila
Busby and her sons Elwin Caler and Randy Busby. Physical evidence from the crime scene,
witness accounts, and expert testimony all indicate that Mr. Skinner was so severely impaired at
the time of the murders—as a result of extreme intoxication from drugs and alcohol—that he
would have lacked the physical and mental coordination to perform even simple tasks, let alone
murder three people in the manner to which the evidence here points. Forensic DNA testing has
a strong likelihood of confirming Mr. Skinner's claim of innocence. Even the evidence presented
at trial raised disturbing doubts about whether Mr. Skinner could have murdered the victims, and,
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since that time, substantial new evidence has been uncovered that adds substantial additional
weight to his innocence claim.
The Texas Legislature's decision in 2001 to create a vehicle for wrongfully convicted
prisoners to seek post-conviction DNA testing reflects its view that reliable verdicts are
indispensable to the integrity of the criminal justice system. Since it originally enacted that
statutory scheme, the Legislature from time to time has made changes to strengthen it. Just this
year, persuaded that the provision under which Mr. Skinner had been denied access to DNA
testing in 2009 was frustrating, rather than promoting, the vindication of potential claims of
innocence, the Legislature removed it from the DNA testing statute altogether. See Certain
Pretrial and Post-Trial Procedures and Testing in a Criminal Case, 82d Leg., 2011 R.S., ch. 14
§ 5, 2011 Tex. Sess. Law Serv. Ch. 278 (H.B. 1573) (Vernon) (amending Tex. Code Crim. Proc.
Ann. art. 64.01); see also infra. In light of that dramatic change, which has just become effective,
there is no longer any justification for denying Mr. Skinner the DNA testing he has so long
sought.
Texas's post-conviction DNA testing statute imposes a number of conditions that a
convicted person seeking testing must satisfy. See Tex. Code Crim. Proc. Ann. art. 64.03(a)
(Vernon Supp. 2010). We will demonstrate below that Mr. Skinner meets each of these criteria.
The pivotal issue we address first is the requirement imposed by art. 64.03(a)(2)(A)—whether
Mr. Skinner can show by a preponderance of the evidence that, had exculpatory results been
obtained through DNA testing, he would not have been prosecuted or convicted. After our
detailed discussion of the evidence and why it compels a finding that art. 64.03(a)(2)(A) has
been satisfied, we will address the other relevant requirements in the statute. Finally, we will
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explain why Mr. Skinner's prior unsuccessful motions for forensic DNA testing do not bar the
present action.
A.

Even the Evidence Presented at Trial Left Troubling Questions About
Whether Mr. Skinner Could Have Committed the Murders.

Mr. Skinner was convicted of murdering his girlfriend, Twila Busby, and her sons, 22year-old Elwin Caler and 20-year-old Randy Busby, at the home they all shared in Pampa, Texas.
The murders occurred on New Year's Eve, December 31, 1993.
The evidence on which Mr. Skinner was convicted was entirely circumstantial. His
conviction was based primarily on the fact that he was present in the house when the murders
occurred, that he had the blood of two of the victims on his clothes (Tr. 28:1109), that he
managed to walk to the house of a neighbor, Andrea Reed, shortly after the murders, and that,
while there, he told Reed that he might have "kicked" Twila Busby to death, (Tr. 26:501), a
method of attack not supported by any of the physical evidence.1 There were no eyewitnesses to
the murders themselves, there was no physical evidence showing that Mr. Skinner had handled
any of the possible murder weapons, and there was no evidence of a motive.
The jury's guilty verdict does not erase the fact that substantial evidence presented at trial
cast doubt on Mr. Skinner's guilt. The victims' injuries show that whoever murdered them must
have possessed considerable strength, balance, and coordination.

Twila Busby was first

manually strangled so forcefully that her larynx and the hyoid bone on the right side of her neck
were broken. (Tr. 28:1186-87.) She was then struck with an ax or pick handle fourteen times, so
hard that fragments of her unusually thick skull were driven into her brain. (Tr. 28:1171-72,
28:1181-82, 28:1186, 28:1189, 28:1209.) While attacking Ms. Busby, the perpetrator had to
1

We cite the Reporter’s Record of testimony at Mr. Skinner’s trial as "Tr.,” with volume and
page number.
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contend with the presence of her six-foot, six-inch, 225-pound son, Elwin Caler, who, blood
spatter analysis showed, was in the immediate vicinity of his mother as she was being beaten.
(Tr. 24:216-17, 28:1211; State's Ex. 48 at 2.) Somehow, the murderer was able to change
weapons and stab Caler several times before Caler could fend off the attack or flee. (Tr.
28:1193-95.) The killer then methodically went to the bedroom shared by the two sons and
stabbed to death Randy Busby, who was lying face down in the top bunk of his bed. (Tr. 24:119,
24:134.)2 By their very nature, these acts demanded considerable presence of mind and physical
coordination.
Mr. Skinner has never disputed that he was inside the house when these brutal attacks
occurred. Yet there is substantial reason to doubt that Mr. Skinner could have committed the
murders, given especially the abundant evidence that he was completely incapacitated by the
extreme quantities of alcohol and codeine he had consumed earlier that evening.
The last person to see Ms. Busby and Mr. Skinner before the murders was Howard
Mitchell, an acquaintance of theirs who was hosting a New Year's Eve party that evening at his
house, located several blocks from the Busby residence. After talking to both Ms. Busby and Mr.
Skinner on the phone at around 9:30 p.m., Mitchell drove to the Busby residence at about 10:15
p.m. with the intention of giving them a ride to his party. (Tr. 26:575-76.) When Mitchell got
there, however, he found Mr. Skinner unconscious on the couch, with a vodka bottle near him on
the floor. (Tr. 26:575-77, 26:605.) Mitchell tried to wake Mr. Skinner by jerking his arm
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Mr. Skinner sustained a deep cut to his right hand that night. While the cut appeared to be a
defensive wound, the State at trial attempted to explain it away by contending that it must have
been accidentally self-inflicted when Mr. Skinner’s hand slid down the knife blade when his first
attempt to stab the sleeping Randy Busby struck Randy’s shoulder blade. (See, e.g., Tr. 28:1203.)
However, the absence of Mr. Skinner's blood on Randy's bedding proved that assertion unlikely.
(See Tr. 28:1132-35).
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forcefully and shouting at him, but Skinner remained unconscious and "kind of comatose." (Tr.
26:606-08, 26:611.) After waiting fifteen minutes, during which time Mitchell "never s[aw] him
move at all," Mitchell left Skinner on the couch and took only Ms. Busby to the party. (Tr.
26:611.) Mitchell testified that it would have been impossible for anyone in Mr. Skinner's
condition to have recovered sufficiently to commit three murders only ninety minutes later. (Tr.
26:608, 26:622.)
Mr. Skinner's condition was also observed shortly after the murders by Andrea Reed, an
acquaintance who lived a few blocks away. At trial, Ms. Reed's testimony was harmful to Mr.
Skinner's case, and may well have tipped the balance in favor of conviction. But, shortly after
trial, Ms. Reed recanted that trial testimony and gave a full and true account of what really
happened at her home on the night of the murders.

Her true testimony provides strong

exculpatory evidence concerning Mr. Skinner's extreme incapacitation on the night in
question. At trial, Ms. Reed generally described Mr. Skinner as able to perform certain functions
inconsistent with the defense theory that Mr. Skinner had been too impaired by alcohol and drugs
to have committed the murders.

For example, Ms. Reed stated at trial that Mr. Skinner

"somehow" got into her house, even though she warned him that she would call the police if he
did not leave (Tr. 26:491), and once inside was able to take off his shirt and lay it over the back
of a chair (Tr. 26:493), heated and bent sewing needles to suture the cut in his hand (Tr. 26:494),
went to the bathroom on his own (Tr. 26:496), and threatened to kill her if she called the police
(Tr. 26:497), all of which was of course damaging to the defense. But, even so, Ms. Reed
admitted on cross examination that Mr. Skinner was "f***** up" from both alcohol and drugs
(Tr. 26:515), he talked about things that she knew had never happened (Tr. 26:522), he at times
seemed unaware of where he was or who he was talking to, sometimes calling Ms. Reed "Twila"
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(Tr. 26:522, 26:526), and he told a number of inconsistent and largely incoherent stories about
what had happened that evening (Tr. 26:494, 26:500), including that he had been stabbed several
times and "gut shot" (Tr. 26:491), neither of which was true.
Dr. William Lowry, a toxicologist experienced in the effects of alcohol and drugs on
human performance, provided expert testimony that Mr. Skinner was too impaired by the alcohol
and codeine in his system to have committed the murders. Blood was drawn from Mr. Skinner
after he was arrested. Dr. Lowry's undisputed analysis of that blood sample showed that as of
midnight, Mr. Skinner's blood alcohol level was .21 percent—almost three times the drunk
driving standard in Texas—and his blood codeine level was .4 mg/l—two and a half times the
normal therapeutic dose. (Tr. 29:1356-58, 29:1369, 30:1464-65.) Dr. Lowry testified that
combining these two substances produces a synergistic effect that greatly increases the potency
of each. (Tr. 29:1354, 29:1360-61, 30:1462-63.) In Dr. Lowry's opinion, at midnight Mr.
Skinner was at best in a "stuporous" condition—such that it would have required all of his
physical and mental agility just to stand—and therefore he could not have caused the deaths of
the three victims. While the State had some success in getting Dr. Lowry to admit that a habitual
abuser of alcohol and drugs would have more tolerance to those subjects and that he (Dr. Lowry)
was surprised by some of the things Ms. Reed said Mr. Skinner did when he got to her house
(statements we now know not to be true), it offered no testimony to rebut Dr. Lowry's
conclusions.
In addition, Joe Tarpley, an occupational therapist specializing in hand injuries, testified
that, as a result of an injury to Mr. Skinner's right hand sustained six months before the murders,
his grasping strength in that hand was half that of his left hand and less than half of what would
be expected of a normal right-handed person. (Tr. 29:1317-18.) This disability would have
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made it unlikely that Mr. Skinner could have grasped Twila Busby's throat with enough force to
break her larynx and hyoid bone—even if he had been sober. (Tr. 29:1316, 29:1318-19.)
There was also disturbing evidence presented at trial that Twila Busby's uncle, Robert
Donnell, might well have been the real murderer—a possibility that the prosecution failed even
to consider, much less investigate or disprove. The defense presented evidence that Donnell was
a hot-tempered ex-con who had sexually molested a girl, grabbed a pregnant woman by the
throat, and kept a knife in his car. (Tr. 26:615-18, 26:619; 29:1281, 29:1296, 29:1300-01.)
Donnell was present, drunk, at Mitchell's New Year's Eve party. During the short time Twila
Busby was there, Donnell stalked her, making crude and annoying sexual remarks. (Tr. 26:61920, 29:1277, 29:1281.) Mitchell "sensed that [Donnell] would be a danger," and when Twila
asked Mitchell to take her home from the party, which he did around 11:15 p.m., he noticed that
she was "fidgety and worried." (Tr. 26:618, 26:629.) When Mitchell returned to his party,
Donnell was no longer there. (Tr. 26:629; 29:1289.) Mitchell later told law enforcement that he
believed that Donnell could have murdered Twila. (Tr. 26:623.)
Thus, while the jury ultimately returned a verdict of guilty, there was, even at the trial,
evidence casting considerable doubt on whether Mr. Skinner was—indeed, could have been—the
real killer. Evidence developed since Mr. Skinner's trial raises the level of doubt to full-scale
alarm that the jury's verdict may very well have been wrong.
B.

The Evidence Developed Since Trial Shows that Mr. Skinner Was Not the
Real Killer.

It has been sixteen years since Mr. Skinner was convicted. In that time, substantial
evidence has been uncovered which shows that Mr. Skinner did not commit the murders and that
it is highly likely Robert Donnell or some unknown intruder did.
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1.

All the Incriminating Aspects of Andrea Reed's Testimony at Trial
Were False.

In testimony Andrea Reed gave in open court during Mr. Skinner's federal habeas
proceeding, she acknowledged that her trial testimony against Mr. Skinner had been false in
many important particulars, namely:
1.

As noted above, Ms. Reed testified at trial that she had prohibited Mr. Skinner

from entering her house and that he somehow got in anyway. That testimony was particularly
critical, because it indicated that he was able to perform a feat requiring considerable dexterity
and presence of mind only minutes after the murders occurred. That testimony, as it turns out,
was false. (EH at I:228.3) Ms. Reed admitted in the federal proceeding that, in fact, she had
made up that account because she was afraid the police would charge her as an accessory if she
told the truth. The truth was that Mr. Skinner was only able to get into her house with her
assistance. After she first became aware that he was "banging on the side of the trailer," Ms.
Reed went outside, where she "ended up helping him up the porch steps and into [her] front
room." (Id.) Contrary to the false impression left by her trial testimony, Mr. Skinner was unable
to walk up the steps on his own. (Id. at I:228-29.) He stumbled and fell over backwards trying
to climb up the porch stairs and had to lean on Ms. Reed's arm even to get up the steps and into
the house. (Id. at II:270-71.)
2.

Ms. Reed's trial testimony that, after Mr. Skinner was inside her house, he took

off his shirt and laid it over the back of a chair was also false. The truth was that he could not

3

We cite the transcript of the evidentiary hearing in Mr. Skinner's federal habeas proceeding
as "EH," followed by the volume and page number. Petitioner’s Exhibits from that hearing are
cited as "EH PX," with number.
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take his shirt off without her assistance, and it was she, not he, who laid it over the back of the
chair. (Id. at I:229.)
3.

Ms. Reed's trial testimony that Mr. Skinner heated sewing needles and attempted

to bend them was also false. It was Ms. Reed who tried to heat and bend the needles; Mr.
Skinner's coordination was too impaired to perform such acts. (Id. at I:230.)
4.

Ms. Reed's trial testimony that Mr. Skinner went from the dining room to the

bathroom on his own was also false. In fact, when Mr. Skinner needed to go to the bathroom, it
was necessary for Ms. Reed to help him walk down the hall and get back to the living area. (Id.
at I:230-31.) Mr. Skinner was almost completely unable to keep his balance. (Id. at II:272.)
5.

Ms. Reed's trial testimony that Mr. Skinner threatened to kill her if she called the

police was likewise false. While Mr. Skinner told her that she should not call anybody, "he
never said that he would kill me" (id. at I:231), and she never felt threatened by Mr. Skinner at
any time while he was in her home that night. (Id. at II:266.) She was not worried that he was a
threat to Twila either. (Id. at II:278.)
6.

Ms. Reed testified at trial that of all the fanciful stories Mr. Skinner told her on

the night of the murders while he was at her house, the only one he made her swear to keep
secret was the story that he believed he had kicked Twila Busby to death. (Tr. 26:528.) That,
too, was a lie. Not once, but "several times," Mr. Skinner made Ms. Reed swear not to tell;
"[e]very story" Mr. Skinner told her "he would whisper the same thing, don't ever tell anybody."
(EH at I:231.) He told her "a whole lot of stories" that night, (id. at II:277), and was generally
acting "[p]retty much irrational." (Id. at II:281.)
Thus, what was perhaps the most damaging testimony presented against Mr. Skinner at
his trial—Andrea Reed's description of the feats Mr. Skinner was able to perform when he
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showed up at her house shortly after the murders, and his alleged hush-hush confession that he
might have kicked Twila to death4—was false. To be sure, the federal magistrate judge failed to
credit Ms. Reed's testimony in the context of Mr. Skinner's federal habeas proceeding, in which
her testimony was presented to support a claim that the prosecution had coerced her to give false
testimony. Although the magistrate judge cited several witnesses as "contradicting" Ms. Reed's
testimony, those witnesses' testimony necessarily spoke only to the question of whether Ms.
Reed had been coerced by agents of the State to give her trial testimony, not whether her trial
testimony was false (a subject concerning which none of those witnesses could have first-hand
knowledge). See Skinner v. Quarterman, No. 2:99-CV-45, 2007 WL 582808, at *16 (N.D. Tex.
Feb. 22, 2007) (not designated for publication). And even the testimony of those witnesses who
said that Andrea Reed had told them at the time that Mr. Skinner had burst into her house and
threatened her is not inconsistent with Ms. Reed's testimony that she was initially afraid to say
anything different, out of fear that she would be charged as an accessory.
Perhaps most important, in assessing Andrea Reed's credibility, the federal court failed to
take into account the fact that her federal habeas testimony about Mr. Skinner's condition is far
more consistent with, and therefore corroborated by, the scientific evidence presented by Dr.
Lowry that around midnight Mr. Skinner was barely able to stand or walk, and with Howard
4

District Attorney John Mann placed heavy emphasis on this testimony in his closing
argument to the jury:
We find Mr. Skinner back at Andrea Reed's house before we arrest him, having
told her all these different stories about what happened. And then he gets down to
the last one and the important one, and says, 'I want you to swear to God that you
will not tell anybody and I'll tell you the truth about what happened.' She says,
'You know me, I don't talk out of school.' And he says, 'I think I killed Twila.' Or
in Andrea's words, 'That's when he told me he thought he had killed Twila.'
(Tr. at 30:1547-48.)
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Mitchell's eyewitness testimony that 90 minutes earlier Mr. Skinner was so intoxicated that he
could not be awakened from a near-comatose sleep.

Nor did the federal court weigh the

important fact that Andrea Reed had no motive to change her testimony, other than her concern
that her false testimony had the unintended result of sending an innocent man to the execution
chamber. To the contrary, Ms. Reed had every incentive not to disavow her trial testimony,
since she faced the real threat that she would be prosecuted for perjury if she did.5
2.

Evidence Developed After Trial Points Strongly to Robert Donnell as
the Likely Killer.

During Mr. Skinner's federal habeas proceeding, substantial new and dramatic evidence
was presented showing a far greater likelihood than the jury heard at trial that Robert Donnell
was the actual killer.

5

Mr. Skinner's original state habeas application was accompanied by an affidavit from Andrea
Reed recanting her trial testimony. Shortly after that pleading was filed, then District Attorney
John Mann called Ms. Reed before a grand jury. A document eventually produced by the State
under the Open Records Act purports to be a transcript of that appearance; it shows that, after Ms.
Reed invoked her right to counsel, Mr. Mann threatened to charge her with perjury if she did not
withdraw her affidavit:
Do you understand that by signing whatever it was they had you sign that they got
you to confess to having committed the felony of aggravated perjury? Did this
lawyer you want, Mr. Losch [Mr. Skinner's original habeas counsel], tell you that
he was setting you up to take a fall for aggravated perjury by giving this statement
that you gave recently? Is that really what you want to do? Just rely on Mr.
Losch who has now gotten you to commit—having—admit having committed the
felony? If that's what you want to do, that's your privilege.
See Exhibit 7 to Application for Post-Conviction Writ of Habeas Corpus Pursuant to Art. 11.071,
V.A.C.C.P., Ex parte Skinner, No. 5216-3 (31st District Court of Gray County, Texas) (March 1,
2010) (hereinafter “2010 State Habeas App.”). At the federal evidentiary hearing, Ms. Reed
admitted that she was concerned about the threat of felony charges (EH at I:18), asked for and
was appointed a public defender to advise her (id. at I:19), and then went ahead, in the face of
these threats, to testify that she had lied at trial in each of the important respects described above.
In these circumstances, there would be no reason for Ms. Reed to persist in her recantation
testimony if it were not true.
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For example, the testimony of Debra Ellis further undermines confidence in Mr.
Skinner's guilt. Ms. Ellis lived next door to Donnell and had known him for about three years at
the time of the murders. (EH at I:34.) Ms. Ellis testified that Donnell was a "[v]ery big guy,"
who owned a gun and carried a knife. (Id. at I:28.) He "was not a nice person," he drank heavily,
and his temper worsened when he had been drinking. (Id. at I:30.) Ms. Ellis had seen him
threaten at least one person in her own presence. (Id. at I:28.) Donnell also frightened his wife,
Willie Mae Gardner, by pushing her and yelling at her; on one such occasion, Ms. Ellis saw him
grab his wife by the throat and lift her off her feet up against the wall. (Id. at I:49-50.) On
another occasion, Ms. Gardner told Ms. Ellis, while still traumatized from the incident, that
Donnell choked her and put a gun to her head, threatening to blow it off. (Id. at I:49.)6 Donnell
also owned and regularly wore a tan windbreaker jacket like that found next to Twila Busby's
body after her murder. (Id. at I:30-31.)
Ms. Ellis was present when Donnell was informed by the police that his niece and both
her sons had been brutally slain. All he said was, "okay." (Id. at I:39.) Donnell "was not
upset," "had not been crying," and "acted like it was . . . [j]ust an ordinary normal day for him."
(Id. at I:26.) He showed "no emotion at all" in response to the shocking news of the triple
murder of his own relatives. (Id. at I:46.) His response was so unusual that it made Ms. Ellis
wonder at the time if he was involved in the crime. (Id. at I:44.)
Most startling of all was the fact that Donnell, within days of the murders, literally
dismantled his vehicle in order to give it a fanatically thorough cleaning. Donnell's vehicle was

6

In 1996, Ms. Gardner filed for divorce from Donnell, alleging that he was a heavy drinker
with an "unpredictable and ungovernable" temper who abused her verbally and threatened her
with bodily injury. Donnell did not contest these charges; he was killed in a highway accident
before the divorce became final.
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"an old-beat up truck," a small pickup of Japanese make. (Id. at I:23.) There was "[n]othing
special" about this "plain Jane truck;" it was a "clunker." (Id.) Nonetheless, Ms. Ellis saw
Donnell, on a day very shortly after the murders when it was "cold outside," stripping the interior
of his truck down to the metal floorboards and giving it a vigorous cleaning. (Id.) He "had taken
all the carpet out of the truck," and "was out there with one of these big old five-gallon buckets,"
containing a solution of "Pine Sol" or something that smelled like it. (Id.) Donnell's intense
activity drew Ms. Ellis's attention because Donnell was normally anything but fastidious about
his truck; not only had she never seen him clean it this thoroughly before, she had never seen
him clean it at all in the several years she had lived next door. (Id. at I:24.) Donnell spent "a
few hours" at the task, which involved taking "everything out of the truck," "all the seats and
everything." (Id. at I:23.) "Anything that would come out of the truck, he took out . . . ." (Id. at
I:23-24.) After Donnell had removed everything above the floorboards, he scrubbed the entire
interior of the truck cab with the Pine Sol solution and then hosed it out thoroughly. (Id. )
Although he replaced the seats, he never put the carpet back in. (Id. at I:24.) Within two weeks
of giving his unremarkable pickup truck this "extensive cleaning," Donnell then repainted it,
using "'a paint brush and a spray can.'" (Id. at I:26, I:42.)
James Hayes, an acquaintance of both Twila Busby and Donnell, testified at the federal
habeas hearing that he too had seen Donnell act violently from time to time and, in fact, that
Donnell had once grabbed him and cut his shirt with a knife. (Id. at I:56; I:62-63.) He also
testified that the relationship between Twila and Donnell was often turbulent and that she
sometimes asked for Mr. Hayes's help in making peace between them. (Id. at I:58 (Twila would
phone Mr. Hayes when she and Donnell were arguing; at her request, Mr. Hayes would come
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over and "[t]ell [Donnell] to leave"), id. at I:60 (Twila and Donnell argued when they got drunk).)
At least once, Twila sought Mr. Hayes's help after Donnell "had tried to molest her." (Id. at I:64.)
Vickie Broadstreet, a close friend of Twila's, likewise described Donnell as a "scary" man
who drank regularly. (Id. at I:74.) She had seen Donnell with a knife and was afraid of him. (Id.
at I:74-75.) Ms. Broadstreet revealed that Twila had once confided in her that she and Donnell
were involved in a sexual relationship and that Donnell was jealous of Twila's romantic
relationships with other people. (Id. at I:76.)
These witnesses' accounts mutually reinforce and add important details to the testimony
of the witnesses called by Mr. Skinner's defense counsel at trial to advance their theory that the
authorities should have regarded Donnell as a likely suspect.

Defense counsel thought it

important to ask Howard Mitchell's daughter Sara, for example, about Donnell's carrying a gun
and a knife in his truck and sometimes on his person. (Tr. at 29:1281.) Sara Mitchell was able
to testify only as to what others told her about Donnell's weapons; witnesses like Debbie Ellis
and James Hayes, by contrast, would have provided firsthand accounts. (See EH at I:28 (Ellis);
id. at I:57, 62-63 (Hayes).)

Similarly, Sara Mitchell testified at trial that Donnell was

"intoxicated, very" at the party. (Tr. at 29:1281.) Ms. Ellis was able at the federal hearing to add
the important addendum that Donnell's notorious temper worsened when he drank. (EH at I:30.)
Likewise, evidence that the violent, threatening Donnell was sexually involved with Twila and
jealous of her other romantic involvements places Sara Mitchell's testimony that Donnell was
"stalking" Twila at the party (Tr. at 29:1281-82) into an ominous new context. If, as Sherry
Baker, another defense witness, testified at trial, Twila did not like the fact that Donnell was
"belligerent and demanding," it is entirely possible that what Donnell was demanding was sexual
access that Twila was no longer as interested in providing once she was in a steady relationship
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with Mr. Skinner. Had they heard this testimony, the jury could readily have inferred from
Donnell's acts of life-threatening physical violence against his wife that he could just as easily
have exploded in alcohol-fueled violence against Twila—and in the process left his favorite
jacket lying next to her body.
Finally, the picture of Donnell, after showing no emotion whatsoever when informed that
his niece and her two sons had all been slaughtered in their home, then energetically dismantling
his "plain Jane" pickup within days of the murders and subjecting it to a manic scrubbing with
astringent cleaner, down to the bare metal floorboards, would leave any reasonable juror
wondering what Donnell was going to such lengths to conceal or eradicate.
3.

Dr. Lowry Would Have Been Even More Certain in His Trial
Testimony Had He Known All the Relevant Facts.

The federal evidentiary hearing also showed that, prior to trial, Mr. Skinner's trial counsel
had failed to provide their toxicology expert, Dr. Lowry, with important information that would
have bolstered his testimony—in particular, the blood spatter analysis showing that Elwin Caler
was in his mother's presence when she was being beaten with the ax handle, and medical records
showing that Mr. Skinner believed he was allergic to codeine and therefore would have avoided
using it intentionally. Furthermore, at the time of trial, Dr. Lowry was aware only of what
Andrea Reed had told the police, shortly after Mr. Skinner was arrested, about Mr. Skinner's
condition during the three hours he had been in her house and had no way of knowing that those
statements were false. By the time of Mr. Skinner's federal habeas proceeding, however, Dr.
Lowry was aware of the truth about each of these matters and testified that, had he known them
at trial, he would have been able to state with far greater certainty that Mr. Skinner lacked the
capacity to commit the murders.
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(a)

The blood spatter analysis

As noted above, blood spatter analysis presented at trial showed that Elwin Caler was in
the same room when his mother was being beaten. (Tr. 24:216-17, 28:1211; State's Ex. 48 at 2.)
Dr. Lowry testified at the federal habeas hearing that his trial testimony would have been
significantly strengthened had he known of this evidence, because it meant that the killer had to
have had the strength and agility to deal with two of the victims in the same room at the same
time. Dr. Lowry confirmed that this information would have solidified his opinion that Mr.
Skinner could not have committed the murders. (EH at II:309 (evidence that the killer had to
deal with two of the victims in the same room at the same time "would have bolstered" his
opinion that Mr. Skinner, due to his "inebriated state," could not have been the assailant); id.
("Now, where he's allegedly beating someone in the same room with a young man that's 6 - 2, 3,
whatever, and weighs 230 pounds, I cannot imagine how anybody being sober can do that, unless
they're pretty agile, but in an inebriated state, it floors me, it's beyond my comprehension.")
(emphasis added).)7
Even Mr. Skinner's trial counsel agreed at the federal evidentiary hearing that Officer
Burroughs's conclusions were favorable to the defense and could have bolstered Dr. Lowry's
opinion that Mr. Skinner was too incapacitated by alcohol and codeine to have committed the
murders. Mr. Comer concurred that "if Caler and Twila Busby were in the same room at the
same time, the murderer would have [to have] dealt with them both at the same time." (Id. at
I:107.) He found it "reasonable" to conclude that evidence that Mr. Skinner "would have had to
7

It is worth noting that Dr. Lowry, now deceased, came from a law enforcement background.
He was a former FBI Special Agent who had worked both in the Bureau's central crime
laboratory in Washington, D.C. and in its Birmingham, Alabama field office. Dr. Lowry's
integrity was unimpeachable, and his grave concern that Mr. Skinner's case presents a serious
risk of a miscarriage of justice deserves great weight.
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have murdered both of them in the same room at approximately the same time" would have
"bolstered the defense that Mr. Skinner was too intoxicated" to have been the assailant. (Id.)
Evidence that Elwin Caler was present when his mother was being beaten also directly
contradicts the prosecution's theory of the case. Mr. Mann needed to discount for the jury—in a
manner consistent with the notion that Mr. Skinner was the murderer—the inconvenient fact that
Mr. Skinner's bloody handprint was found very near the floor on the door frame in Randy and
Elwin's bedroom. The logical inference was that it was made by a man who was literally fallingdown drunk. To combat that inference, Mr. Mann concocted the theory that one of Mr. Skinner's
victims had knocked him down.

Randy Busby had been killed in his bunk, making him

unavailable for that role, so Mr. Mann scripted the following scenario:
The evidence points to a man that went to this back bedroom back here and found
those boys on that bunk bed asleep and was so drunk and so full of himself and
his abuse history that this young man [Caler], I submit to you, a logical deduction
of the evidence shows, became aware of what was going on up here and that's
how Henry Skinner's palm print got 18 inches above the floor when Elwin Caler
came out of that bottom bunk.
(Tr. at 30:1607-08 (emphasis added).)
Had counsel affirmatively and effectively used the Burroughs blood spatter analysis, the
jury would have known that Mr. Mann's strained attempt to explain away Mr. Skinner's
handprint was nonsense.

And if that explanation was untenable, then the only plausible

explanation for the handprint near the floor in the boys' bedroom was that Mr. Skinner was
indeed falling-down drunk when he tried to make his way out of the house—another fact highly
supportive of Dr. Lowry's opinion that Mr. Skinner was in a stuporous state and could not have
committed the murders.
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(b)

Mr. Skinner's belief that he was allergic to codeine

As noted above, it was undisputed at trial that, at the time of the murders, Mr. Skinner not
only had a blood alcohol content nearly triple the Texas legal intoxication limit, but he also had
codeine in his system at twice the normal therapeutic dosage.

(Tr. 29:1356-58, 29:1369,

30:1464-65.) What Dr. Lowry did not know when he testified at trial about the effects these
drugs would have on Mr. Skinner, though, was evidence showing that Mr. Skinner on one
occasion had suffered what appeared to be an allergic reaction to codeine and medical records
confirming that Mr. Skinner thereafter consistently avoided being prescribed codeine by
reporting that he was allergic to it. See 2010 State Habeas App. at Exhibits 8 (affidavit of Lori
Brim), 9 (medical records).

Dr. Lowry testified at the federal habeas hearing that this

information would also have greatly strengthened his trial testimony. First, he would have been
able to tell the jury that if Mr. Skinner was in fact allergic to codeine, he would have been even
more impaired than a normal person because he would have been experiencing some of the
symptoms of an allergic reaction, such as nausea and difficulty breathing. (EH at II:305-06.)
More important, however, regardless of whether Mr. Skinner was actually allergic to codeine,
the evidence that he thought he was would have provided Dr. Lowry with a powerful tool to
counter the State's argument that Mr. Skinner had built up a tolerance to the effects of codeine
through his years of using that drug. (Id. at II:306-07; III:834-39.)
At trial, one of the State's principal attacks on Dr. Lowry's testimony was the argument
that Mr. Skinner likely had a greater-than-normal tolerance for codeine. For example, the district
attorney asked Dr. Lowry a number of questions designed to show that different people show
different responses to the same dose of a narcotic drug like codeine. (Tr. at 30:1449-50.) Using
the synthetic narcotic hydrocodone as an example, Mr. Mann was able, through adroit crossexamination, to get Dr. Lowry to acknowledge that a regular user of such a drug "would have a
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less of a response because of the degree of tolerance developed by the extended use of the drug."
(Id. at 30:1453.) Dr. Lowry was effectively able to counter the argument that Mr. Skinner had,
through years of alcohol abuse, built up a tolerance to alcohol by pointing out that the amounts of
codeine found in Mr. Skinner's system and its synergistic interaction with alcohol would have
incapacitated him regardless of his tolerance for alcohol. (See id. at 30:1462.) But what Dr.
Lowry was unable to counter was the false impression created for the jury that Mr. Skinner had
also built up a tolerance to codeine through years of drug abuse. That left Mr. Mann free to
dismiss Dr. Lowry's testimony during closing arguments as being "directed to persons of nontolerance." (Id. at 30:1553.)
Thus, trial counsel's failure to learn and take advantage of the information readily
available to them regarding Mr. Skinner's possible allergy to codeine went to the very heart of
both the defense theory and the prosecution's counter-theory. Dr. Lowry's trial testimony that Mr.
Skinner had ingested quantities of alcohol and codeine that would have left a normal person
comatose was largely undisputed. The only explanation for the jury's verdict is that the jurors
must have believed the State's contention that this evidence was irrelevant because Mr. Skinner
was not a "normal person" but someone who, through years of drug abuse, had built up a
tolerance to codeine that negated its synergistic effect with alcohol. Had the jury been made
aware of the scientific truth that Mr. Skinner could not have built up a tolerance to codeine by
avoiding it, no matter how much he might have abused other drugs, it is likely that the verdict
would have been different.
(c)

Andrea Reed's false statements

As with Andrea Reed's false testimony about Mr. Skinner's statements to her on the night
of the murder, her false testimony about Mr. Skinner's physical condition was also devastating to
the defense. The prosecution specifically and effectively used Ms. Reed's testimony about Mr.
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Skinner's physical and mental condition in the hours immediately after the crime to rebut Dr.
Lowry's testimony that Mr. Skinner was too impaired to have committed the murders. Had
Andrea Reed testified truthfully, however, Dr. Lowry's testimony would have been unassailable.
Dr. Lowry recalled in the federal habeas proceeding how Ms. Reed's false testimony had
been used against him on cross examination. (EH at II:297-98.) Dr. Lowry admitted that he was
"very much surprised" by how Ms. Reed's description of Mr. Skinner's condition suggested that
he might in fact have had "the presence of mind [and] the physical ability . . . to carry out three
murders." (Id. at II:299.) Dr. Lowry, when confronted by the prosecutor with Ms. Reed's
statements, had found it difficult to square them with his opinion about Mr. Skinner's
incapacitation. (Id.) Dr. Lowry confirmed that if Ms. Reed had testified truthfully at trial, and
had recounted the descriptions she offered before the federal habeas court, her testimony would
have made a difference in his opinion. Not only would it have "confirmed" his estimation that
Mr. Skinner was not capable of carrying out the murders in his incapacitated state and would
have "bolstered [his] opinion" in that regard, (id.), but it would have made it impossible for the
prosecution to undermine his testimony by drawing attention to the difference between his expert
opinion as to Mr. Skinner's condition at the time of the murders and Andrea Reed's testimony—
now known to be false—regarding the tasks he could perform when he got to her house.8

8

In an affidavit initially prepared for Mr. Skinner's state habeas case, Dr. Lowry said that "it
has been difficult for me to live" with the results of the trial because "I have never known a
verdict of the jury to be so at variance with what I believe to be scientific fact." 2010 State
Habeas App. at Exhibit 10, ¶ 6.) He felt "even more strongly" about that view when he learned
of the information, described above, that he had not known when he testified at trial. (Id.)
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4.

Dr. Lowry's Opinion Is Corroborated by the More Recent Opinion of
Eminent Toxicologist Dr. Harold Kalant.

In order to assure that Dr. Lowry does not stand alone in his assessment of "scientific
fact," Mr. Skinner's present counsel provided information from the trial record regarding Mr.
Skinner's blood alcohol and codeine levels to Dr. Harold Kalant, professor emeritus at the
University of Toronto and one of the world's foremost experts on the effects of alcohol and drugs
on the human body. To eliminate the risk that his opinion could be influenced by Dr. Lowry's
conclusions, Dr. Kalant was not shown any of Dr. Lowry's testimony other than a short excerpt
describing how Dr. Lowry had conducted his retrograde analysis of Mr. Skinner's likely alcohol
and codeine levels during the nine hours before his blood was drawn at 5:30 a.m.
As Dr. Kalant's declaration, see Exhibit 1 attached hereto, shows, he reaches
independently much the same conclusions as Dr. Lowry. His only area of disagreement is that
Dr. Lowry underestimated both Mr. Skinner's blood alcohol and blood codeine levels at
midnight. In the case of alcohol, Dr. Kalant believes that Dr. Lowry erred in failing to take into
account scientific studies, including one by Dr. Kalant himself, showing that more active liver
enzymes in heavy drinkers like Mr. Skinner cause them to eliminate alcohol at a faster rate than
moderate drinkers. (See id. at ¶ 3.) Taking the higher elimination rates of heavy drinkers into
account, Dr. Kalant calculates that Mr. Skinner's blood alcohol content was likely around .264 %
at midnight and as high as .334% at 9:30 p.m., the equivalent of having two-thirds to four-fifths
of a standard 25 oz. bottle of vodka in his body. (See id. at ¶ 4.) Dr. Kalant concludes that Dr.
Lowry also used a codeine elimination rate that was too low in light of current research.
According to Dr. Kalant's recalculations, Mr. Skinner's codeine level would have been .66 mg/l
at midnight and 1.35 mg/l at 9:30 p.m.—numbers that are more than 65% higher than what Dr.
Lowry calculated. (Id. at ¶ 5.)
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Dr. Kalant agrees with Dr. Lowry that alcohol and codeine enhance each other's effects,
and he also agrees that a heavy drinker and drug abuser is likely to have more tolerance, and
therefore better body function, than a moderate drinker and drug user. (Id. at ¶ 6.) Even with
these qualifications, however, Dr. Kalant's conclusions, reached independently, are remarkably
similar to Dr. Lowry's:
[A] moderate drinker with alcohol and codeine levels in the ranges Mr. Skinner
appears to have been in at midnight would almost certainly be comatose, and in
some cases be near death or even dead, while a heavy drinker would more likely
be stuporous but possibly rousable at such levels. Even if the heavy drinker were
rousable, however, he would not be lucid at such levels, meaning he would not be
able to assess correctly where he was or have a clear and accurate grasp of
reality. I would not be surprised if the heavy drinker were able to move about
somewhat, but he would be very confused and badly impaired, and would have
difficulty standing or walking in a coordinated manner.
(Id. at ¶ 7 (emphasis added).) Thus, Dr. Kalant adds considerable weight to the conclusion that,
even though Mr. Skinner had a history of heavy drinking, he was still far too impaired by the
massive quantities of alcohol and blood in his system to have committed the murders.
C.

The DNA Testing That the State Has Conducted to Date Raises More
Questions Than It Answers.

A review of the limited DNA testing that the State has performed in this case to date
confirms that none of that testing cements Mr. Skinner's guilt—indeed, the results, and the
inexplicable failure to test certain key items, simply contribute to the grave uncertainty that full
DNA testing could resolve.
As noted, the trial evidence showed that Twila Busby was strangled by her assailant and
then beaten with an ax handle found at the scene, that Elwin Caler received multiple stab wounds
to his chest, and that Randy Busby was stabbed repeatedly in the back. The evidence also
showed that at some point around the time of the murders, Mr. Skinner sustained a cut to his
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hand. As a result of these multiple injuries, copious blood stains and other biological evidence
were found by the police throughout the house where the murders occurred.
Prior to trial, the State chose to conduct DNA testing on just four items. At trial, the
State's DNA expert testified that swaths cut from Mr. Skinner's shirt contained blood from both
Twila Busby and Mr. Skinner, and that swaths cut from his pants contained blood from Twila
Busby, Elwin Caler and Mr. Skinner. She also testified that the blood on the blanket belonged to
Randy Busby, the hair on Randy's body was likewise his, and that the hair on the blanket
belonged to Elwin Caler. These results tend to show that Mr. Skinner came into contact with
Twila Busby and Elwin Caler after they were injured. They do not indicate how that contact
occurred and do not show that Mr. Skinner inflicted their injuries.
In 2000, former District Attorney John Mann, responding to questions raised in the media
regarding Mr. Skinner's possible innocence, decided to have additional DNA material tested.
Ignoring repeated requests by Mr. Skinner's post-conviction counsel to participate in the testing
process to insure its validity, Mann unilaterally arranged for GeneScreen, a private laboratory in
Dallas, Texas, to test certain additional items selected by Mann alone. Once again, the items
selected did not include all the available DNA evidence.
GeneScreen reported its results to the District Attorney in four separate reports. The first,
dated August 24, 2000, reported as follows:
Twila Busby is included as a contributor of the profile obtained from the blood on
the cover of the blue notebook, the hair from the back of Twila Busby, the hair
from the left hand of Twila Busby, and the hair from the ax handle. [Mr.] Skinner
is included as a contributor to the profile from the cigarette butt. Twila Busby and
[Mr.] Skinner are included as contributors to the mixed profile from the hair from
the right hand of Twila Busby. The profile from the gauze with bloodstain is from
an unknown male individual. The profile of the cassette tape with blood is a
mixture of two unknown individuals. No conclusion could be reached concerning
the hair from the living room, the hair from the abdomen of Twila Busby, the hair
from the cassette tape, and the hair from the back bedroom door.
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See Motion of Petitioner Henry W. Skinner for Forensic Testing, State v. Skinner, No. 5216 (31st
District Court of Gray County, Texas) (October 9, 2001) (hereinafter "First DNA Testing
Motion"), at Exhibit 5.
The second GeneScreen report, dated September 20, 2000, solely addressed additional
testing performed on blood flakes on the hair found in Twila Busby's right hand. It concluded
that Twila Busby herself was the contributor of that blood. See First DNA Testing Motion at
Exhibit 6.
The third GeneScreen report, dated October 2, 2000, was identical to the first report
except that it added an additional paragraph describing the likelihood that the mixed profile of
the DNA found on the hair from Twila Busby's right hand was from Twila and Mr. Skinner, as
opposed to the possibility that someone other than Mr. Skinner was the second contributor. See
First DNA Testing Motion at Exhibit 7.
Because the GeneScreen testing performed up to this point had been incapable of
determining the source of the hair shafts themselves, John Mann asked GeneScreen to subject
those hairs to mitochondrial testing, a form of analysis that examines the mitochondria within the
cells of the hair shaft. The fourth and final GeneScreen report, dated February 6, 2001—after
Mann had left office—contradicted Mann's assertion that the hairs themselves came from Mr.
Skinner. Specifically, the final GeneScreen report reached the following conclusions:
Based on the results of this testing, the mitochondrial DNA (mtDNA) sequence
obtained from the #1 hair from the victim's right hand, hair samples from T.
Busby, the #5 hair from the paper towel around the cassette tape, the #1 hair on
the tape found on back bedroom door and the #2 hair on the tape found on back
bedroom door are consistent with the profile from the known blood sample from
the victim Twila Busby. Neither Twila Busby nor a maternal relative of Twila
Busby can be excluded as the potential contributor of these hairs. This profile is
unique in the FBI database of 4052 individuals.
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[Mr.] Skinner is excluded as a potential contributor to these hairs. The profile
from the hair from the living room and the #2 hair from the victim's right hand
was inconclusive.
See First DNA Testing Motion at Exhibit 8. Because Robert Donnell was the brother of Twila
Busby's mother, he was a "maternal relative" of Twila Busby and, therefore, could not be ruled
out as a possible contributor of the #1 hair in Twila's right hand.
The GeneScreen testing raised more questions than it answered. For example, while the
August 24, 2000 and the October 4, 2000 reports conclude that Twila Busby and Mr. Skinner
were both contributors to a "mixed genetic profile" taken from a hair in Twila Busby's right hand,
they also indicate that the markers found in this material matching Twila's DNA profile were
strong but those matching Mr. Skinner's were "faint." In neither of these two reports was the
nature of the material found on the hair disclosed, but apparently it was not blood because, in the
September 20, 2000 report, GeneScreen indicated that "blood flakes" taken from this same hair
came solely from Twila Busby and that the genetic markers in these blood flakes were
inconsistent with Mr. Skinner's DNA. And the February 6, 2001, report concluded that one of
the hairs found in Twila's right hand was her own, and test results on a second hair found in her
hand were inconclusive. The February 6 report is the first to indicate that more than one hair
was found in Twila's right hand, but is silent on whether either of the hairs tested mitochondrially
was the same hair as the one from which DNA material had been obtained for the testing
reported on in the earlier reports.
GeneScreen did not test all the DNA material Mann sent to have tested. For example,
although GeneScreen was provided with the "Dalchem" rape kit specifically used to collect DNA
material from Twila Busby's vagina during her autopsy, no results from any DNA testing of the
vaginal swabs appears in GeneScreen's reports. Similarly, GeneScreen was provided with Twila
Busby's fingernail clippings, but no test results from this material appear in the reports.
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GeneScreen was not provided with several additional items that could yield important
results. For example, Mann sent to GeneScreen known DNA samples from only Twila Busby
and Mr. Skinner. No comparison was made to the known DNA of the other two victims, Randy
Busby and Elwin Caler, or to the DNA of other possible suspects.

Nor was GeneScreen

provided the two knives found at the scene (one or both of which were almost surely used to stab
Elwin Caler and Randy Busby). Nor was GeneScreen provided a bloody dish towel and a man's
jacket containing hairs, blood and perspiration, both of which were found near Twila Busby's
body.
II.

Mr. Skinner Satisfies All the Requirements Under Article 64 for DNA Testing.
A.

The Requirements of Art. 64.03(a)(2)(A) Are Satisfied Because the DNA
Evidence, if Tested, Could Establish Mr. Skinner's Innocence.

Art. 64.03(a)(2)(A) requires that "the convicted person establish[] by a preponderance of
the evidence that . . . the person would not have been convicted if exculpatory results had been
obtained through DNA testing . . . ." The Court of Criminal Appeals has interpreted this
provision as follows:
The legislative history of Chapter 64 makes it very clear that the
Legislature intended the foregoing language from Article 64.03(a)(2)(A) to mean
a reasonable probability exists that exculpatory DNA results will prove a
convicted person's innocence. This does not, as some opponents of Chapter 64
suggest, require convicted persons to prove their innocence before a convicting
court may order DNA testing under Article 64.03. It merely requires convicted
persons to show a reasonable probability exists that exculpatory DNA tests would
prove their innocence.
Kutzner v. State, 75 S.W.3d 427, 438-39 (Tex. Crim. App. 2002).
As the foregoing review of the evidence shows, it is doubtful that Mr. Skinner is the
person who should have been convicted of the murders of Twila Busby and her sons. Especially
disturbing is the fact that there is DNA evidence in this case that has never been tested. That
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evidence, if tested, could—and, Mr. Skinner adamantly maintains, would—establish his
innocence. At a minimum, together with the other evidence discussed above, it would certainly
create a "reasonable probability" that Mr. Skinner is innocent—the standard established by the
CCA for relief under the statute.
Mr. Skinner has asked, and continues to ask, for DNA testing of seven items: (1) vaginal
swabs taken from Twila Busby at the time of her autopsy; (2) Twila Busby's fingernail clippings;
(3) a knife found on the front porch of the Busby house; (4) a knife found in a plastic bag in the
living room of that house; (5) a dishtowel also found in that bag; (6) a windbreaker jacket found
in the living room next to Ms. Busby's body; and (7) any hairs found in Ms. Busby's hands that
have not been destroyed by previous DNA testing. Below, we explain why DNA testing of these
items very likely will produce relevant results that resolve the question whether Mr. Skinner is
innocent or guilty.
Testing the vaginal swabs could yield important results because, when Ms. Busby's body
was found, her shirt was pulled up and her pants unzipped. (Tr. 24:229.) The medical examiner
found erythema, or reddening of the skin, around her vaginal area, indicating recent sexual
activity. (Tr. 28:1206.) The identity of the person with whom she had sex shortly before her
murder could shed important light on who attacked her. The State's failure to test these swabs is
inexplicable, and indeed raises serious questions about whether the State, too, believes that such
testing will produce results that point to someone other than Mr. Skinner.
The same is true of Ms. Busby's fingernail clippings. It is reasonable to believe, based on
the nature of her injuries, that Ms. Busby struggled with her attacker. That being the case, it is
highly likely that her fingernail clippings could yield the presence of the assailant's DNA.
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Similarly, the medical examiner acknowledged that the hairs found in Ms. Busby's right
hand could have come from her murderer. (Tr. 28:1216.)
The knives, either of which could have been used to kill Ms. Busby's two sons, could
likewise yield the DNA of the person who used them. In addition, the absence of Mr. Skinner's
blood on those knives would disprove the prosecution's theory that the profusely bleeding cut in
the palm of Mr. Skinner's hand was self-inflicted when the knife he used to kill Randy Busby
first struck Busby's shoulder blade, causing Mr. Skinner's hand to slide down the blade. (See Tr.
28:1203.) Eliminating that inference would prove that Mr. Skinner's injury was a defensive
wound, consistent with his claim of innocence.
The bloody dish towel could have been used by the killer to wipe blood from his hands.
Finally, the ownership and presence of the windbreaker jacket found next to Ms. Busby's
body has never been explained. It is similar to one that Debra Ellis testified she often saw
Donnell wearing, (EH I:30), it was Donnell's size—not Mr. Skinner's—and it contained hairs and
sweat stains that, if tested, could identify its owner.
Exonerating test results on all or a combination of these items could prove Mr. Skinner's
innocence. If the jacket turns out to be Donnell's and his DNA is found under Twila Busby's
fingernails, that alone would establish beyond a reasonable doubt that Donnell, not Mr. Skinner,
was the murderer. The presence of Donnell's DNA on other objects, such as the knives or the
cup towel, would only add further confirmation to that conclusion. Even if Donnell's DNA is not
found, if the same DNA profile is found on more than one item from the crime scene (if a single
DNA profile is found say, both on the weapons and under Ms. Busby's fingernails), and that
profile does not belong to Mr. Skinner, that result would foreclose convicting Mr. Skinner of the
murders.
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Thus, there are numerous different ways in which the results of DNA testing on these
never-tested items of evidence could conclusively prove Mr. Skinner's longstanding claim of
actual innocence. For all these reasons, the Court should conclude that Mr. Skinner has met the
requirements of art. 64.03(a)(2)(A).9
B.

Mr. Skinner Meets the Other Requirements Set Out in Chapter 64 for
Obtaining DNA Testing.

Mr. Skinner also satisfies the remaining statutory conditions for obtaining DNA testing
under Chapter 64, as follows.
First, this motion is not made to unreasonably delay the execution of Mr. Skinner's
sentence or the administration of justice. See Tex. Code Crim. Proc. Ann. art. 64.03(a) (Vernon
Supp. 2010). As explained above, the change in law that enabled Mr. Skinner to bring this
9

Mr. Skinner's supporting evidence is relevant and probative here notwithstanding the fact that
some of it was presented in federal habeas proceedings without leading to relief from his
conviction. To take one example, as Mr. Skinner has explained, the prosecution's key witness,
Andrea Reed, has recanted all the most damaging parts of her trial testimony. It is true that Ms.
Reed testified in the federal evidentiary hearing in Mr. Skinner's case, and that he was ultimately
denied relief. But Mr. Skinner's constitutional claim in that proceeding (related to Ms. Reed's
testimony) was that her testimony was coerced by prosecutorial and police misconduct. Almost
all the testimony the State presented on that issue at the federal hearing was offered to deny that
Ms. Reed had been coerced or intimidated, rather than to support her original trial testimony.
The fact that the district court ultimately rejected Mr. Skinner’s claim, therefore, does not
diminish the support Ms. Reed's detailed recantation provides to Mr. Skinner's assertion that he
was too incapacitated by alcohol and codeine to have committed the murders. Likewise, Mr.
Skinner presented additional evidence in the federal habeas proceeding about other violent
conduct and startlingly suspicious post-crime behavior by alternative suspect Robert Donnell. In
that proceeding, that evidence was offered in support of a claim that Mr. Skinner's trial counsel
performed ineffectively in not discovering and presenting those facts to the jury. The federal
district court found that trial counsel's investigation into Donnell satisfied minimum professional
standards—the deficient performance prong of a Strickland claim—but the court pointedly did
not refuse to credit any of the evidence Mr. Skinner presented about Donnell. Simply put, the
fact that the federal habeas courts ruled against Mr. Skinner on the constitutional claims to which
this evidence related does not mean that the evidence has no persuasive value in the context of a
claim of actual innocence supporting a request for DNA testing. To the contrary, taken together
these facts raise powerful and troubling doubts about Mr. Skinner's guilt—doubts that could be
dispelled by the DNA testing he has diligently sought for more than a decade.
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motion was the Texas Legislature's decision earlier this year to remove the "fault" provision from
Chapter 64. See Section III(1)(b)(2)(a), infra. The reformed statute did not take effect until
September 1, 2011. Thus, September 1 was the very earliest date Mr. Skinner could initiate this
proceeding. This motion is dated, and is being submitted to the Court by express delivery, on
September 2, 2011. Nothing about Mr. Skinner's conduct with respect to the present action
supports a finding that Mr. Skinner has acted to unreasonably delay the execution of his sentence
or the administration of justice.
We note that although Mr. Skinner faces a November 9 execution date, that date was set
without notice to Mr. Skinner's undersigned counsel. Had we been given notice that the Court
was contemplating setting an execution date and been given an opportunity to be heard on that
question, we could have asked the Court either to defer setting a date altogether or to set it to
afford sufficient time for the present litigation and any DNA testing to take place prior to the
scheduled execution.

In any event, it is possible that the requested DNA testing can be

performed between now and November 9 if the Court grants this motion promptly. More
important, even if completion of the testing were to require some short postponement of Mr.
Skinner's November 9 execution date, that minimal delay would not be unreasonable under the
terms of Chapter 64, given the public's interest in ensuring that an innocent man is not executed.
Second, art. 64.01(a) provides that a motion for DNA testing under Chapter 64 be
"accompanied by an affidavit, sworn to by the convicted person, containing statements of fact in
support of the motion." Inasmuch as Mr. Skinner filed such an affidavit with his First Motion
and the pertinent facts set forth therein have not materially changed, we refer the Court to that
affidavit and adopt it herein by reference, along with all the other exhibits filed with the First and
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Second Motions. For the Court’s convenience, a copy Mr. Skinner’s affidavit is attached hereto
as Exhibit 2.
Third, there has never been any dispute that "identity was or is an issue in [Mr. Skinner's]
case." See art. 64.03(a)(1)(B). As this Court has previously acknowledged, the sole defense
raised on Mr. Skinner's behalf at trial was that he was not the person who killed the victims. See
Order on Defendant's Second Motion for DNA Testing at 1, State v. Skinner, No. 5216 (31st Jud.
Dist. Ct. Gray Cnty., Tex. Dec. 6, 2007) (finding that "[i]dentity was an issue in the trial of [Mr.]
Skinner's case").
III.

Neither of the Prior Decisions Holding that Mr. Skinner Was Not Entitled to DNA
Testing Under Art. 64.03 Bars This Court from Granting Such Testing Now.
This is Mr. Skinner's third motion in state court for forensic DNA testing.10 Both of his

earlier motions seeking the same relief were ultimately unsuccessful. Since that time, however,
there have been developments in both the facts and the law, as explained in greater detail below,
that urgently support a decision to order the requested testing. Before we turn to the particulars
of how Mr. Skinner's initial motions were turned aside, and why those rationales no longer apply,
we will address two more general theories this Court previously invoked in denying Mr.

10

It is worth noting that, in addition to having litigated this issue continuously since 2001, Mr.
Skinner made numerous informal attempts to obtain DNA testing even before the Texas
Legislature added Chapter 64 to the Code of Criminal Procedure. The first such attempt was in
2000, when in three separate letters Mr. Skinner's post-conviction counsel asked then District
Attorney John Mann for the opportunity to participate on a joint basis with the testing that Mann
unilaterally initiated with GeneScreen. All those requests were ignored. On December 28, 2000,
three days before Mann's successor Richard Roach took office, Mr. Skinner's counsel wrote to
Roach asking for the opportunity to meet with him "to restore integrity to the manner in which
this matter has been handled." Roach agreed to the meeting and provided Mr. Skinner's counsel
with the GeneScreen reports, but ultimately declined counsel' s request that the remainder of the
DNA evidence be tested.
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Skinner's second motion under Chapter 64, as those would presumably apply to the present
motion as well.
A.

There Is No General Principle Barring Successive Motions Under Chapter 64.

In denying Mr. Skinner's second motion for DNA testing, this Court invoked two
different but interrelated grounds connected to Mr. Skinner's previous unsuccessful attempt to
obtain the same relief. First, this Court found Mr. Skinner's second motion barred by the "law of
the case" doctrine, treating the decision on his first motion as an absolute bar to reconsidering
whether Texas's statute entitled Mr. Skinner to DNA testing. See Order on Defendant's Second
Motion for DNA Testing at 2, ¶ 5, State v. Skinner, No. 5216 (31st Jud. Dist. Ct. Gray Cnty., Tex.
Dec. 6, 2007).
Second, this Court read selected opinions of the Court of Criminal Appeals ("CCA") as
holding that a court may only entertain a second or successive motion under Chapter 64 where
the movant shows that he was denied effective assistance of counsel in an earlier Chapter 64
proceeding. Id. at 2, ¶ 6. In this Court's view, the fact that Mr. Skinner made no such allegation
doomed his motion. For the reasons set out below, both these conclusions were mistaken, and
the Court should not follow the same path in resolving the present motion.
1.

The "Law of the Case" Doctrine Does Not Bar the Present Motion.

No authority supports the view that the law of the case doctrine absolutely barred this
Court from considering Mr. Skinner's second motion under Chapter 64. In the first place, it
should be noted that the law of the case doctrine is not an absolute limitation on a court's power,
but instead a discretionary "expression of good sense and wise judicial practice." Carpa, Inc. v.
Ward Foods, Inc., 567 F.2d 1316, 1320 (5th Cir. 1978), overruled on other grounds, Copper
Liquor Inc. v. Adolph Coors, Co., 701 F.2d 542 (5th Cir. 1983); see also Messenger v. Anderson,
225 U.S. 436, 444 (1912) (Holmes, J.) (the law of the case doctrine "merely expresses the
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practice of courts generally to refuse to reopen what has been decided, not a limit on their
power").

Furthermore, this discretionary rule has two well-recognized exceptions, both

applicable here: when there has been a change in the law and when there has been a change in
facts. See, e.g., Mendenhall & CMI Corp. v. Barber-Greene Co., 26 F.3d 1573, 1582-83 (Fed.
Cir. 1994) ("[i]ntervening changes in applicable authority" can justify reconsideration); Rodgers
v. Comm'n for Lawyer Discipline, 151 S.W.3d 602, 609 (Tex.App. - Fort Worth 2004, pet.
denied) (law of case doctrine "does not apply if 'a later stage of litigation presents different
parties, different issues, or more fully developed facts'"); Houston v. Harris, 192 S.W.3d 167,
171-72 (Tex. App. - Houston 2006) (law of case doctrine does not apply where record is more
fully developed than during the previous decision). As the federal courts have described the
same principle, the doctrine does not apply when "an intervening change in the controlling law
dictates a different result or if the [prior] appellate decision is clearly erroneous and, if
implemented, would work an egregious result." Johnson v. Uncle Ben's Inc., 965 F.2d 1363,
1370 (5th Cir. 1992); see e.g., United States v. Becarra, 155 F.3d 740, 752-53 (5th Cir. 1998);
North Mississippi Commc's, Inc. v. Jones, 951 F.2d 652, 656 (5th Cir. 1992); see also United
States v. Harris, 531 F.3d 507, 513 (7th Cir. 2008) (the law of the case doctrine allows a court to
reconsider a prior ruling when there is "'a change in, or clarification of, law that makes clear that
the earlier ruling was erroneous.'") (citation omitted).
Each of these exceptions applies here. Mr. Skinner is asserting that the legal landscape
changed after the denial of his second motion for DNA testing, when the Texas Legislature
removed from Chapter 64 the provision under which Mr. Skinner had been denied such testing.
And, to the extent that the CCA's decision upholding this Court's denial of Mr. Skinner's first
motion for DNA testing in 2003 continues to have any force or effect, the federal habeas
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proceedings following that decision resulted in a more fully developed factual record regarding
the implications of the post-trial DNA testing performed by GeneScreen at the district attorney's
request. See infra. Finally, under all the circumstances presented here, it is plain that the prior
ruling denying DNA testing was erroneous and risks the grave injustice of executing a
potentially innocent prisoner. For all these reasons, the law of the case doctrine does not bar
consideration of the present motion.
2.

The CCA Has Entertained Successive Chapter 64 Motions, Including
in This Very Case, Without Imposing Any Requirement That the
Movant Show That He Was Denied Effective Assistance of Counsel in
Litigating an Earlier Motion.

This Court also concluded that it could not entertain Mr. Skinner's second DNA testing
motion because it read the CCA effectively to have ruled that the only circumstance in which a
second, or successive, Chapter 64 motion may be heard is where the convicted person did not
receive effective assistance of counsel in connection with an earlier Chapter 64 motion. In fact,
the relevant decisions of the CCA hold, without qualification, that successive Chapter 64
motions are permissible—and, indeed, the CCA adjudicated Mr. Skinner's appeal of this Court's
denial of his second motion for DNA testing without any suggestion that that motion should have
been barred simply because it was successive. In light of the existing case law and the sequence
of events that followed this Court's denial of Mr. Skinner's second motion, this Court can no
longer maintain its former view.
In Ex parte Baker, 185 S.W.3d 894 (Tex. Crim. App. 2006), and Ex parte Suhre, 185
S.W.3d 898 (Tex. Crim. App. 2006), both decided the same day, the CCA ruled that a person
claiming that he had been denied effective assistance by counsel appointed to represent him in a
Chapter 64 proceeding could not obtain relief on that claim in a post-conviction habeas corpus
proceeding brought under Article 11.07 of the Code of Criminal Procedure. In Baker, however,
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the court noted that the convicted person was not without an avenue of relief if he had, in fact,
been denied effective representation in a Chapter 64 proceeding:
Although we need not decide whether another remedy is available in a
case in which an [sic] convicted person did not receive adequate assistance of
counsel in a Chapter 64 proceeding, we may observe that, in some cases, a
convicted person may get relief from defective representation by counsel through
appeal under that chapter. We also see that Chapter 64 does not prohibit a second,
or successive motion for forensic DNA testing, and that a convicting court may
order testing of material that was not previously tested "through no fault of the
convicted person, for reasons that are of a nature that the interests of justice
require DNA testing."
Baker, 185 S.W.3d at 897-98 (quoting Art. 64.01(b)(1)(B) (emphasis added). The opinion in
Suhre likewise concludes by quoting with approval the second sentence above from Baker. See
Suhre, 185 S.W.3d at 899.
While it is true that both Baker and Suhre happened to involve instances in which the
movant claimed that his attorney in a prior Chapter 64 proceeding had performed deficiently,
nothing in either opinion supports the view that Chapter 64 permits successive motions only in
such circumstances.

Nor does anything in the text of Chapter 64 itself warrant such an

attenuated reading of these opinions. Indeed, by following its general statement that Chapter 64
does not prohibit successive motions with a quotation from Art. 64.01(b)(1)(B), the CCA made it
plain that a successive Chapter 64 motion would lie whenever "the interests of justice require
DNA testing." Baker, 185 S.W.3d at 897-98 (quoting Art. 64.01(b)(1)(B)); Suhre, 185 S.W.3d at
899.
Courts interpreting the CCA's successive-motion language in Baker and Suhre, have
agreed with Mr. Skinner's reading of those cases. In In re Birdwell, 224 S.W.3d 864, 865 (Tex.
App. - Waco 2007), the State argued that a convicting court had no ministerial duty to act on a
Chapter 64 motion that had previously been denied twice. The Court of Appeals disagreed.
Citing Baker and Suhre, the court held that the convicting court was required to consider the
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movant's successive motion on the merits. In that case, Birdwell made no claim that he had been
denied effective assistance of counsel in connection with either of his earlier Chapter 64 motions.
See generally id.; see also Bates v. State, 315 S.W.3d 598, 600 (Tex. App. - Houston [1st Dist.]
2010) ("We agree that Chapter 64 does not prohibit a second, or successive, motions for forensic
DNA testing." (citing Baker)). Other courts of appeals agree.11 See, e.g., In re Adeleke, No. 208-160-CV, 2008 WL 4052999, at *1 (Tex. App. - Fort Worth Aug. 29, 2008) (not designated
for publication) (noting that "Chapter 64 does not prohibit the filing of a second or successive
motion for DNA testing" and conditionally granting a writ of mandamus instructing trial court to
rule on prisoner's Article 64 motion (citing Baker)); In re Rodriguez, No. 08-06-00334, 2007
WL 687648, at *1 (Tex. App. - El Paso March 8, 2007) (not designated for publication)
(reviewing a movant's second motion for DNA testing and noting that "[t]he Texas Court of
Criminal Appeals recently held in dicta that 'Chapter 64 does not prohibit a second, or successive,
motion for forensic DNA testing . . .'" (quoting Baker)).
And, as noted, without citing Baker or Suhre, the CCA reached the merits of Mr.
Skinner's appeal of this Court's denial of his second Chapter 64 motion. The question of whether
Chapter 64 forecloses a successive motion for DNA testing unless it asserts that the movant
received ineffective assistance of counsel in an earlier Chapter 64 proceeding was before the
CCA, as it was briefed by both parties. The court nevertheless resolved Mr. Skinner's appeal
11

In addition, in numerous cases, courts, including the CCA, have mentioned in passing that a
movant's request for DNA testing was not his first such motion, and then proceeded to examine
the merits without further attention to that fact. See, e.g., Willis v. State, No. PD-1741-07, 2008
WL 383062, at 1* (Tex. Crim. App. Feb. 13, 2008) (per curiam) (vacating and remanding Court
of Appeals's decision upholding denial of capital prisoner's second motion for DNA for
adjudication on the merits in light of new legal authority) (not designated for publication);
Chavez v. State, No. 01-06-00357, 2007 WL 4465539, at *4 (Tex. App. - Houston [1st Dist.] Dec.
20, 2007) (examining the merits of movant's second motion for DNA testing under Article 64)
(not designated for publication).
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without even so much as hinting that his second Chapter 64 motion was barred because it lacked
such an allegation.
For all these reasons, it would be error for this Court to hold that, in the absence of a
claim of prior ineffective assistance of counsel, a successive motion under Chapter 64 is
automatically barred.
B.

Neither of the Prior Decisions of the CCA Denying DNA Testing to Mr.
Skinner Retains Any Legal or Factual Force.
1.

The CCA's 2009 Decision Denying DNA Testing Has Been
Overturned by the Texas Legislature.

On July 30, 2007, Mr. Skinner filed a second motion for DNA testing with this Court.12
This Court denied Mr. Skinner's second motion for DNA testing on December 7, 2007, and he
appealed. On appeal, the CCA addressed only this Court's holding that Mr. Skinner had failed to
meet the "no-fault-of-the-convicted-person" requirement of art. 64.01 (b)(1)(B). Skinner v. State,
293 S.W.3d 196, 200 (Tex. Crim. App. 2009).

That section required a convicted person

requesting testing that was available at the time of trial to show that the testing was not
previously performed "through no fault of the convicted person, for reasons that are of a nature
such that the interests of justice require DNA testing."

Tex. Code Crim. Proc. Ann. art.

64.01(b)(1)(B) (Vernon Supp. 2010), repealed June 17, 2011. The CCA construed this section as
barring DNA testing altogether for any convicted person who had declined to seek DNA testing
before trial as a matter of legal strategy. Because it viewed Mr. Skinner's trial counsel as having
made such a strategic decision not to seek DNA testing prior to trial, the CCA concluded that Mr.

12

As the Court will recall, Mr. Skinner's initial motion for DNA testing had been denied by the
CCA in 2003, and his second motion identified legal and factual developments since that 2003
decision that warranted a different result.
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Skinner was at "fault" within the meaning of the statute and that DNA testing was, therefore,
unavailable under Chapter 64. See Skinner, 293 S.W.3d at 202.
During its 2011 regular session earlier this year, the Texas Legislature reexamined
whether it was appropriate to limit the availability of post-conviction DNA testing under Chapter
64 based on the defendant's perceived "fault" in not having previously pursued such testing. It
concluded that such a sweeping prohibition presented an intolerable risk of incarcerating—or
even executing—wrongfully convicted prisoners. Accordingly, a bill moved swiftly through the
Legislature that stripped the "fault" provision from the statute altogether. The proposal received
overwhelming support13 and was signed into law by Governor Perry on June 17, to take effect on
September 1.
The Texas Legislature's emphatic decision to excise the "fault" provision from Chapter
64 means that a defendant's pretrial decisions with respect to conducting forensic testing may no
longer constitute a basis for denying him that testing after conviction. That profound change in
Chapter 64 upends the CCA's 2009 decision denying Mr. Skinner's second motion for DNA
testing. The CCA's decision rests in its entirety on Mr. Skinner's purported "fault" in not having
pursued such testing prior to trial. See, e.g., Skinner, 293 S.W.3d at 202. Under the amended
13

There was not a single dissenting vote on this proposal (SB 122) in either the Criminal
Justice Committee of the Texas Senate or the Criminal Jurisprudence Committee of the Texas
House. See Texas Legislature Online, History, Bill SB 122, Legislative Session 82(R),
http://www.capitol.state.tx.us/BillLookup/History.aspx?LegSess=82R&Bill=SB122
(last
accessed August 31, 2011). The bill passed the full Texas Senate by a 31-0 vote on third
reading. See Senate Journal, Eighty-Second Legislature—Regular Session. Austin, Texas
Proceedings,
April
6,
2011,
at
955,
available
at
http://www.journals.senate.state.tx.us/sjrnl/82r/pdf/82RSJ04-06-F.PDF#page=13 (last accessed
August 31, 2011). It then passed the full House by a 145-4 vote (with one member not voting).
See House Journal, Eight-Second Legislature, Regular Session, Proceedings, May 20, 2011, at
4364,
available
at
http://www.journals.house.state.tx.us/hjrnl/82r/pdf/82RDAY81FINAL.PDF#page=2
(last
accessed August 31, 2011).
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version of Chapter 64, however, it is no longer relevant why DNA testing was not previously
undertaken. After September 1, 2011, the central focus is on whether such testing holds out a
genuine chance of exculpating the convicted defendant.

Accordingly, the CCA's adverse

decision on Mr. Skinner's second motion for DNA testing in 2009 is no bar to granting the relief
requested here.
2.

The CCA's 2003 Decision Denying DNA Testing, to the Extent It Was
Not Altogether Superseded by Its 2009 Decision, Has Been Overtaken
by Subsequent Development of the Law and the Factual Record.

As the Court will recall, Mr. Skinner filed his first motion for DNA testing in 2001, very
shortly after the Texas Legislature first made such proceedings available to convicted persons in
Texas.14 This Court denied that motion, and the CCA ultimately affirmed. See Skinner v. State,
122 S.W.3d 808, 811 (Tex. Crim. App. 2003).
As discussed in greater detail below, that CCA decision was fundamentally mistaken in
its view of certain key facts. Moreover, as a matter of law, its approach to art. 64.03(a)(2)(A)
was dramatically out of step with subsequent developments in the CCA's own case law applying
that provision. These two issues—whether the bases on which the CCA denied DNA testing in
its 2003 Skinner decision were factually and legally sound—were squarely before the CCA when
Mr. Skinner's case returned there four years later, on his appeal of this Court's denial of his
second DNA testing motion.
It is therefore highly significant that the CCA, in its 2009 opinion affirming the denial of
Mr. Skinner's second motion for DNA testing, was completely silent about its earlier decision.
See Skinner, 293 S.W.3d at 199-209. The factual and legal underpinnings of the CCA's 2003
14

Mr. Skinner's first motion sought DNA testing of the same items he seeks to have tested here,
with one exception: Now aware that multiple hairs were found in the right hand of Twila Busby,
he seeks also to test any such hairs that were not consumed by previous DNA testing.
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decision were directly challenged by Mr. Skinner's briefs in the second appeal. Nevertheless,
rather than rely on or defend its prior ruling that Mr. Skinner had failed to satisfy art.
64.03(a)(2)(A), the court resolved the case by concluding that the "fault" provision required
denial of Mr. Skinner's second motion for DNA testing. If the CCA had concluded that its
original decision remained well-founded on the law and the facts, there was no reason for it to
say anything more than that in affirming this Court's denial of Mr. Skinner's second motion. The
2009 Skinner decision thus can only be read as a tacit acknowledgment that the CCA's earlier
opinion was no longer sustainable and was superseded by the rationale of the later decision.
The CCA's unwillingness in 2009 to take the easy path and simply adopt the rationale of
the 2003 decision is understandable, given the factual and legal flaws in that decision we discuss
below.
(a)

The CCA's Rationale for Denying DNA Testing Was
Subsequently Shown To Be Factually Mistaken.

The reasoning by which the CCA denied Mr. Skinner's appeal of this Court's denial of his
first motion for DNA testing was undermined by factual error. The CCA based its decision on
two factual assumptions regarding the post-trial DNA testing conducted by GeneScreen at the
request of the District Attorney: (1) that GeneScreen's testing showed the presence of Mr.
Skinner's DNA in a mixture with Ms. Busby's DNA on a hair found in her hand, and (2) this
mixture came about "probably during the time when [Ms. Busby] was struggling for her life."
Skinner, 122 S.W.3d at 811. Subsequent developments showed that both assumptions were
groundless.
As an initial matter, it is useful to review the GeneScreen reports on which the CCA
based its assumptions. The court relied on and quoted from the GeneScreen reports of August 24,
2000 and October 2, 2000, both of which provided the results of nuclear DNA testing of selected
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items of evidence submitted by the District Attorney and contained identical language regarding
the hair found in Ms. Busby's hand: "Twila Busby and Henry Watkins Skinner are included as
contributors to the mixed profile from the hair from the right hand of Twila Busby." See First
DNA Testing Motion at Exhibit 5, page 3; id. at Exhibit 7, page 3. A review of those reports
shows, however, that in this mixed profile, Mr. Skinner's alleles at most points of comparison
were "faint," while Ms. Busby's were strong at every point. See id. Since nuclear testing is
incapable of testing the hair itself, and can only test DNA found on or attached to the hair (such
as skin attached to or saliva on the surface of the hair), the faintness of Mr. Skinner's alleles
compared to Ms. Busby's strongly suggests that the hair was hers, but that it had likely picked up
faint traces of Mr. Skinner's DNA from perfectly benign contact, such as lovemaking, sharing a
hair brush or towel, or any other innocent method by which persons who live together might
exchange DNA.

It certainly does not warrant the sweeping conclusion that this "mixed

profile"—which admits of an innocent explanation—constituted such overwhelming evidence of
Mr. Skinner's guilt of the triple murder that it could not possibly be overcome by exculpatory
DNA testing results from other items of evidence.
The CCA also failed to consider the last of the four GeneScreen reports, dated February 6,
2001. See First DNA Testing Motion at Exhibit 8. That report shows the results of mitochondrial
testing of the hairs found in Twila Busby's right hand. Unlike nuclear testing, which can only
test biological material attached to a hair, mitochondrial testing is performed on the hair itself.
The February 6 report reveals for the first time that the hair in question, labeled throughout the
reports as FOR2689-011D, was actually two hairs, respectively denominated -011D-1 and –
011D-2. The February 6 report also concludes that Twila Busby or one of her maternal relatives
(which would have included her uncle, alternative suspect Robert Donnell) was the contributor
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of the hair labeled –011D-1 but that the results of the testing on the hair labeled –011D-2 were
"inconclusive." Id. at page 3. Thus, the February 6 report, on its face, should have alerted the
CCA that its inference regarding Mr. Skinner's DNA association with the hair or hairs found in
Twila Busby's right hand was suspect.
In any event, as noted above, after the CCA affirmed this Court's denial of Mr. Skinner's
first art. 64.03 motion, a court order in Mr. Skinner's federal habeas action allowed him to obtain
GeneScreen's bench notes. Those bench notes were subsequently reviewed by Dr. William
Shields, a DNA expert at the State University of New York at Syracuse. In particular, Dr.
Shields studied the GeneScreen documents relating to the mitochondrial testing; based on that
careful review, he submitted an affidavit in Mr. Skinner's federal habeas proceeding.

See

Defendant's Second Motion for DNA Testing, State v. Skinner, No. 5216 (31st District Court of
Gray County, Texas) (July 30, 2007) (hereinafter "Second DNA Testing Motion") at Exhibit 2.
Dr. Shields also testified in the federal habeas evidentiary hearing. Relevant portions of his
testimony appear at Second DNA Testing Motion, Exhibit 3.
For present purposes, the vitally important conclusion compelled by Dr. Shields' affidavit
and testimony is that, while GeneScreen might have been justified in characterizing the result of
the testing of hair –011D-2 as "inconclusive" in the sense that it could not conclusively identify
the contributor of that hair, 15 nevertheless some conclusions could and should have been
drawn—namely, that both Twila Busby and Mr. Skinner could be excluded as contributors of
that hair, as could both of Twila Busby's sons. See First DNA Testing Motion at Exhibit 8. This
conclusion has important ramifications here. Since the hair in question was found clutched in
15

The results were likely inconclusive because of contamination of the sample during testing.
For this reason, Mr. Skinner is seeking testing of any remaining hairs or fragments of hairs that
were found in Ms. Busby’s hand.
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Twila Busby's hand and apparently did not come from any of the four residents of the home, the
very real possibility arises that it was not just a random hair picked up off the floor but instead
was pulled from the person who attacked her.
(b)

The CCA Subsequently Modified Its Approach to Applying
Art. 64.03 in Raby v. State

Two years after the CCA's 2003 Skinner decision, it issued an opinion that in several key
respects demonstrated a different approach to the question of how art. 64.03(a)(2)(A) should
apply here.

In Raby v. State, No. AP-74,930 (Tex. Crim. App. 2005) (not designated for

publication),16 the court granted requests for further DNA testing primarily because the nature of
the attack suggested the possibility that the attacker might have left some of his DNA on the
victim and items found at the crime scene. Id., slip. op. at 8. At trial, Raby was convicted and
sentenced to death for murdering a woman in her home. Raby—like Mr. Skinner here—was
acquainted with the victim and had been in her home on several prior occasions. The evidence at
trial showed that the perpetrator had entered the victim's home through a window and stabbed
her with a knife. Witnesses placed Raby near the house at the time of the murder and stated that
he had entered the house through the same window on previous occasions. Moreover, Raby
signed a written statement in which he confessed to having a knife, entering the victim's home,
struggling with her, and leaving her in a pool of blood. The voluntariness and truthfulness of this
statement were not disputed at trial. Indeed, Raby's attorney admitted the killing and relied on an
elements defense. The CCA affirmed Raby's conviction on appeal and denied state habeas
corpus relief.

16

Because the Raby decision was not designated for publication, it has no precedential value
but may still be cited and relied up for its persuasive value. See Tex. R. App. P. 47.7 (citation of
unpublished Ct. App. opinions).
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Notwithstanding the substantial evidence of Raby's guilt, the CCA thereafter granted his
Chapter. 64 motion for DNA testing. It determined that further DNA testing was warranted for
four primary reasons. First, the CCA agreed that the likelihood of a struggle between the victim
and the perpetrator could yield exculpatory DNA evidence. The court relied on the affidavit of
Dr. Elizabeth Johnson, former head of the Harris County crime lab, who explained that "'[i]t is
common in cases of direct assault with a knife that there will be a struggle in which biological
material from the attacker can be transferred to the fingernails of the victim,' and that '[i]f found,
large clumps of skin under the nails would indicate considerably more contact than could be
explained by the transfer of DNA by an innocent handshake or common use of a towel.'" Raby,
No. AP-74,930, slip op. at 6.
Second, the CCA was persuaded by Dr. Johnson's statement in her affidavit that the
crime lab's blood typing results suggested that the fingernails might hold blood other than that
belonging to Raby or the decedent, thus warranting further testing. Id., slip. op. Third, the mere
possibility that the perpetrator might have injured himself and wiped his own blood on the
decedent's underwear could yield probative evidence as to the attacker. Id., slip. op. The ability
to isolate DNA of individual persons despite the possible mixing of the victim's blood and any
blood that the perpetrator may have left on the underwear, therefore, warranted DNA testing.
Finally, and critical to the CCA's ultimate decision that Raby was distinguishable from its
prior interpretations of art. 64.03(a)(2)(A) dating back to Kutzner v. State, 75 S.W.3d 427 (Tex.
Crim. App. 2002), was the fact that the murder occurred in a private residence, thereby likely
limiting the available suspects and the number of items to be tested. Id., slip. op. In Kutzner,
previously viewed as the seminal case in art. 64.03 proceedings, the CCA had denied DNA
testing of hairs found on or near the victim because the presence of another person's hair would
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not have exonerated Kutzner but only "mudd[ied] the waters." Kutzner, 75 S.W.3d at 439. The
Raby court distinguished Kutzner by pointing out that:
In Kutzner, the murder involved [sic] in a real-estate office with public
access and a victim who had an active lifestyle. If DNA from other people had
been found, it would not have exculpated the applicant, as DNA from numerous
others would be expected. In the present case, however, the crime scene was a
private home, and the victim was ill and rarely left the house or had contact with
anyone other than her grandsons. There are a maximum of four items to be tested
and few suspects for comparison. The waters would not be muddied by
exculpatory DNA evidence.
Raby, No. AP-74,930, slip op. at 7.
Noting particularly the existence of other persons who had access to the home through
the window from which it was determined the perpetrator entered,17 the CCA concluded that if
testing identified the DNA of another person on the victim's underwear and nightshirt and under
her fingernails, a reasonable probability would exist that Raby was innocent, and that such
probability was sufficient to entitle Raby to DNA testing of the requested evidence under
Chapter 64.
The circumstances surrounding Mr. Skinner's requests for DNA testing are strikingly
similar to those in Raby and entitle him at least as forcefully to the requested forensic testing. In
Mr. Skinner's case, as in Raby, the victim's fingernail clippings were collected and preserved at
the autopsy but have never been tested. Also as in Raby, there was likely a struggle between
victim and attacker, as indicated by the fact that the attacker had to subdue Ms. Busby by
choking her. During that struggle, she could well have scratched the perpetrator's head, face or
arms. As the CCA agreed in Raby, such a situation would result in the transfer of DNA in a
manner inconsistent with mere innocent contact and warrants DNA testing.

17

This case likewise involves other possible suspects, including especially Robert Donnell.
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Additionally, as discussed in further detail supra, evidence revealed after the CCA issued
its 2003 Skinner decision indicates that the hairs found on Ms. Busby's right hand belonged to
someone other than Ms. Busby or Mr. Skinner. Just as in Raby, where blood typing suggested
that the fingernails might hold blood other than Raby's or the decedent's, so too does the
exclusion of both Ms. Busby and Mr. Skinner as the source of at least one of the hairs in Ms.
Busby's hand suggest that scrapings from her fingernails might also hold DNA material from a
third party, warranting further DNA testing of the fingernails.
Moreover, here, as in Raby, there are certain blood-spotted items from the crime scene,
never tested, that may reveal blood or other DNA material belonging to the perpetrator. In
particular, the crime scene in this case included a bloody cup towel and a man's windbreaker,
stained with blood and sweat and containing human hairs. In addition, there are two knives—
one found on the front porch and a second recovered from a plastic bag in the living room along
with the cup towel and windbreaker. It is quite possible that the perpetrator cut himself, perhaps
on one or both of the knives during hurried and forceful attacks, which likely involved struggles
with any one of the three victims, or was scratched by one of the victims. Either would have
drawn blood which could have transferred to the knives, towel, or windbreaker, and despite
possible co-mingling with the victims' blood, should be tested to determine the presence of DNA
of a third party. As the CCA correctly reasoned in Raby, the possibility that the perpetrator's
blood might be present on objects at the scene because of possible injury to the attacker warrants
testing of those items.
Finally, the deaths of the victims in this case occurred in a private home, a fact that,
according to Raby, also weighed in favor of granting testing. Although the court did mention
that the victim in Raby was ill and rarely left the house, the crucial distinguishing factor was that
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the victim in Raby was not killed in a public space, as was the victim in Kutzner, who was found
in a real estate office. Here also, the victims were attacked in their home. Therefore, like the
crime scene in Raby, there are a limited number of items to be tested and few suspects for
comparison. Accordingly, the waters would not be muddied, but rather clarified, if exculpatory
DNA test results were obtained in this case evidence.
The CCA's 2003 Skinner decision also cannot be reconciled with Raby on one final
ground. In Raby, the court denied testing of one particular hair found on the victim's hand. Raby
requested that the hair be tested using new technology to determine whether the hair might
belong to one of the victim's grandsons. In denying this request, the court reasoned that the
presence of DNA material from persons who lived with the decedent, even when found in the
victim's hand, "would not be remarkable," Raby, No. AP-74,930, slip op. at 7, as "the presence of
hair from a resident is not strong evidence of involvement in the crime." Id. at 8 n.12 (emphasis
added).
This rationale is directly at odds with the reasoning underlying the CCA's view in 2003
that Mr. Skinner could not meet art. 64.03(a)(2)(A)'s requirement that he demonstrate a
reasonable probability that he would not have been convicted had DNA testing produced
exculpatory results.

As discussed above, the only rationale on which the CCA based its

conclusion was the supposed presence of a mixture of Ms. Busby's and Mr. Skinner's DNA on a
human hair found in Ms. Busby's right hand. The court erroneously determined that the mere
presence, even faintly, of the DNA of Mr. Skinner, a resident of the home, on a hair in Ms.
Busby's hand constituted conclusive evidence of Mr. Skinner's guilt. By the time it decided Raby,
the CCA's appreciation of the significance—or lack thereof—of such material from a crime
scene had evolved to the point where it correctly concluded that where the victim is killed in her
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home, the presence of the DNA of another resident of the home on the victim's body has no
evidentiary value as a matter of law. As the court reasoned in Raby, as a resident of the home "it
would be highly unusual if [his] hair was absent." Id., slip. op. at 7 (emphasis added).
For all the foregoing reasons, the CCA's 2003 Skinner decision does not foreclose the
relief sought here.
IV.

Conclusion
As we have set out in detail, even at the time of trial there was substantial evidence that

Mr. Skinner lacked the physical and mental ability to commit this triple murder. Since that time,
additional evidence has come to light that further—and dramatically—casts doubt on Mr.
Skinner's guilt of the crime for which Texas intends to put him to death on November 9. DNA
testing could resolve those doubts. In these circumstances, the interests of justice demand it.
The present motion for DNA testing under Article 64.03 should be granted without delay.
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